VIRGINIA:

IN THE CIRCUIT COURT FOR THE CITY OF SALEM 

DOUGLAS McARTHUR WEST, et al., 





Plaintiffs,

v.








Case No.: 01-84

GOVERNOR JAMES S. GILMORE, III, et al., 




Defendants.

DEFENDANTS' MOTION FOR PROTECTIVE ORDER AND STAY
COME NOW defendants Governor James S. Gilmore III, Governor of Virginia, Randolph A. Beales, Attorney General of Virginia, and Cameron P. Quinn, Secretary of the State Board of Elections, appearing specially by and through the undersigned counsel, pursuant to Rule 4:9 of the Rules of the Supreme Court of Virginia, and move this Honorable Court to issue a protective order and to stay discovery for the reasons set forth below and in the Memorandum accompanying this motion.

1.
Defendants respectfully submit that they have the right to challenge the legal sufficiency of the complaint alleged against them before proceeding with any discovery, and particularly expedited discovery proceedings.

2.
The question of venue, which lies only in the City of Richmond in this case, in addition to Defendants' forthcoming dispositive Motions as to the misjoinder of numerous parties, and whether or not Plaintiffs have stated a claim upon which relief may be granted, are threshold issues that should be resolved prior to the commencement of discovery against these Defendants.

3.
Plaintiffs' sole basis for seeking immediate discovery at this stage is that, "there may not be adequate time to resolve this case" and order new districts to be drawn in time for the November 6, 2001 elections.  However, Plaintiffs have not demonstrated either in the instant Motion before this Court, or in the Bill of Complaint filed on July 6, 2001, any issues requiring immediate fact discovery, or that any form of expedited relief is necessary or appropriate in this case.  Moreover, plaintiffs have failed to demonstrate any likelihood of success on the merits, which might warrant a court order expediting discovery.  Thus, until it is determined that this case should proceed, it would be burdensome, unnecessary and inappropriate to require Defendants to respond to discovery prior to defendants' filing of responsive pleading challenging the legal sufficiency of plaintiffs complaint and plaintiffs have shown a high probability of success.


WHEREFORE, defendants respectfully request this Honorable Court to grant their motion for protective order and to stay any discovery in this case until this Court has ruled on defendants' potentially dispositive motions.







 










Respectfully submitted,






GOVERNOR JAMES S. GILMORE, III, et al.,














By:
________________________________








        Counsel

Randolph A. Beales

Attorney General

Francis S. Ferguson

Chief Deputy Attorney General

Gregory E. Lucyk

Senior Assistant Attorney General

A. Ann Berkebile

Anne Marie Cushmac

Louis Matthews

E. Scott Moore

Assistant Attorneys General

Office of Attorney General

900 East Main Street

Richmond, Virginia 23219

(804) 786-1024

FAX:  (804) 371-2087

CERTIFICATE OF SERVICE


I hereby certify that on this _____ day of ________, 2001, a true and correct copy of the foregoing was sent by overnight, next day delivery, to Dana Frix, Esquire, O'Melveny & Myers, LLP, 1650 Tysons Boulevard, McLean, Virginia 22102; Jeremy B. Bash, Esquire, Ronald A. Klain, Esquire, and Jonathan D. Hacker, Esquire, O'Melveny & Myers, LLP, 555 13th Street, NW, Washington, DC  20004-1109; and William B. Hopkins, Jr., Esquire, Martin Hopkins & Lemon PC, P.O. Box 13366, Roanoke, Virginia 24033.







____________________________________

1
3

