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Article Il, 8 6 of the Constitution of Virginia provides:
Menbers of the House of Representatives of the
United States and nenbers of the Senate and of the
House of Del egates of the CGeneral Assenbly shall be
el ected fromelectoral districts established by the
General Assenbly. Every electoral district shal
be conposed of contiguous and conpact territory and
shall be so constituted as to give, as nearly as is
practicable, representation in proportion to the
popul ation of the district. The General Assenbly
shall reapportion the Conmonwealth into el ectora
districts in accordance with this section in the
year 1971 and every ten years thereafter
The official 2000 United States census data showed that
Virginia s popul ati on had grown 14.4% over the previous decade,
from 6,187,350 residents in 1990, to 7,078,515 in 2000. The
data al so showed that the population growh in Northern
Virginia and suburban areas of the state was greater than in
ot her areas of the state. Some of the central cities and rura
areas of the Commopnweal th had experienced a decrease in
popul ation. To conply with Article Il, 8 6 the Virginia
General Assenmbly was required to enact new el ectoral districts
in 2001.
After receiving the 2000 census data, the General Assenbly
enacted Senate Bill 1 (SB 1) and House Bill 1 (HB 1) creating
new el ectoral districts for the Virginia General Assenmbly. The

bills were signed by the Governor on April 21, 2001 and

subsequently subnmitted to the Attorney General of the United



States for pre-clearance as required by the Voting Ri ghts Act,
42 U.S.C. 88 1971 through 1974(e) (2000), (VRA). On June 15,
2001 and July 9, 2001, respectively, HB 1 and SB 1 received
pre-cl earance fromthe Attorney General

This litigation was initiated by a Bill of Conplaint filed
on June 26, 2001 by 46 conpl ai nants agai nst the Governor
Li eut enant Governor, Acting Attorney General, Secretary of the
State Board of Elections, and six menbers of the General
Assenbly. [N1] An anended bill of conplaint was filed on August
10, 2001. Count | alleged that House of Delegates Districts
49, 63, 69, 70, 71, 74, 75, 77, 80, 89, 90, 92, and 95, and
Senate Districts 2, 5, 9, 16, and 18, were "designed with the
avowed, race-based goal of maxim zing the nunber of mnority
voters" in violation of Article I, 88 1 and 11 of the
Constitution of Virginia. Count Il asserted that the pairing
of incunbent fermale legislators in SB 1 and HB 1 intentionally
"di sproportionately increase[d] the odds agai nst re-el ection of
certain Denmocratic fenmale legislators” in violation of Article
I, 88 1 and 11 of the Constitution of Virginia. Count I1I
asserted that the legislative redistricting plans
unconstitutionally discrimnated against Virginia voters on the
basis of political viewpoint by disproportionately pairing
i ncunbent Denocratic legislators. |In Count IV, the
conpl ai nants asserted that 17 House Districts and 9 Senate
Districts were not conprised of "contiguous and conpact
territory" as mandated by Article Il, 8§ 6 of the Constitution
of Virginia. Finally, in Count V, the conpl ainants charged
that the districts were unequal on the basis of population

because the Commpnweal th did not use statistically adjusted



census figures in violation of Article I, 88 1 and 11 of the
Constitution of Virginia.

Prior to trial, the defendants filed various notions to
dism ss and a notion for change of venue. The trial court
granted the defendants' notion to dism ss Count V but denied
the notions requesting dism ssal on the basis of standing and
for a change of venue. A three-day, ore tenus hearing was held
in Septenber 2001. Follow ng presentation of the conplainants’
evi dence, the trial court granted the defendants' notion to
strike Counts Il and Ill. The clains of racial gerrynmandering
and non-conpact and non-conti guous el ection districts contained
in Counts | and IV were submtted to the trial court for
det er m nati on.

The trial court filed its amended witten opinion on March
13, 2002. Applying a definition of contiguous that required
reasonabl e i nternal access, the trial court concluded that
Senate Districts 1, 2, and 6, along with House Districts 74,

91, and 100, did not satisfy the contiguous and conpactness
requi renents of Article Il, 8 6 of the Constitution of
Virginia. The trial court nade no finding regarding chall enged
Senate Districts 3 and 4 because no evidence was introduced
relating to those districts. The court found that the

remai ning districts challenged in Count |V reasonably conplied
with the requirements of Article Il, 8 6 as interpreted by this

Court in Janerson v. Womack, 244 Va. 506, 423 S.E. 2d 180

(1992). [N2]
The trial court struck as unconstitutional House Districts
62, 69, 70, 71, 74, 77, 80, 89, 90, 91, 92, and 95, and Senate

Districts 2, 5, 9, 13, 16, and 18. [N3] The trial court held that



those districts violated Article I, 88 1 and 11 because
the General Assenbly of Virginia has subordinated
traditional redistricting principles to race in
drawi ng district lines. The Court having found that
race was the predom nate factor in drawing district
lines has applied strict scrutiny to determ ne if
race was necessary to further sonme conpelling state
interest and in all of the challenged districts,
with the exception of those previously nmentioned,
t he Commonweal th has failed to show that the
el ectoral districts for the House of Del egates or
Senat e achi eve any conpelling state interest or
action that it is narromy tailored to fit such
i nterest.

Based on these findings, the trial court enjoined the
def endants from conducti ng any el ections under HB 1 or SB 1
until the General Assenbly enacted, and the Governor signed,
| egi sl ation establishing "new redistricting statutes for the
House of Del egates and the Senate Districts that abide by al
of the requirenments of the Constitution of the United States
and Constitution of Virginia, specifically adhering to Article
1, 8 1, Article 1, 8§ 11, and Article Il, &8 6, and the other
| aws of the Commonwealth . . . ." The trial court also ordered
that "an election to elect representatives from each new
el ectoral district enacted for the House of Del egates be
conducted in 2002, as provided by law, to take office as
menbers of the House of Del egates upon convening of the 2003
session of the CGeneral Assenbly of Virginia." The trial court

deni ed the defendants' notion for a stay pendi ng appeal. [ N4]



The defendants filed a notice of appeal, a petition for
appeal, a notion for expedited appeal, a notion for a stay of
the trial court's order pending appeal, and a petition for a
writ of prohibition. W granted the defendants' petition for
appeal and notion for stay pendi ng appeal

On appeal, the defendants raise eight assignments of
error. The first three assignnments address the substantive
findings of the trial court in this matter: (1) whether the
conpl ai nants | acked standing to pursue the litigation; (2)
whet her certain districts net the constitutional requirement of
conmpact ness and contiguity; and (3) whether certain districts
were racially gerrymandered. These issues, in our view, are
di spositive of this appeal

. STANDI NG

The defendants argue that the trial court should have
di sm ssed the bill of conplaint because the conplainants failed
to establish that they had standing to pursue the clains
asserted. Relying on this Court's precedent, the defendants
mai ntain that standing to chall enge an el ectoral district
shoul d not be inferred solely fromresidency in that district.
Rat her, the defendants argue, standing requires "a persona

stake in the outcone" of the litigation. Cupp v. Board of

Supervi sors, 227 Va. 580, 589, 318 S.E.2d 407, 411 (1984)
(enmphasis deleted). Merely advancing a public right or
redressing a public injury cannot confer standing on a

conplainant. Virginia Beach Beautification Coonmin v. Board of

Zoni ng Appeal s, 231 Va. 415, 419, 344 S.E.2d 899, 902 (1986).

Thus, the defendants assert that to establish standing, the

conpl ai nants were required to show that they suffered raci al



gender, or political discrimnation, and, if the injury was
racial in nature, the conplainant had the burden of
establishing his or her race.

Because proof of residency was the only evidence produced
by the conpl ainants relative to standing, the defendants argue
that the trial court erred in not granting their notion to
di smi ss the anended bill of conplaint for |ack of standing.

The defendants further assert that the trial court erred in
failing to disnmss the conpl ainants' chall enges to four House
districts and three Senate districts because none of the
conpl ainants resided in those districts.

The conpl ai nants contend that proof of residency in a
particular district is sufficient to establish standing to
chal l enge actions in other districts as well as the district of
resi dence.

Standing to maintain a challenge to redistricting
legislation is an issue of first inpression in this
Commonweal th. I n our previous redistricting cases, we recited
the status of the various conplainants, but we did not address
the elements required to establish standing to nmaintain such an

action. WIkins v. Davis, 205 Va. 803, 139 S.E.2d 849 (1965);

Davis v. Dusch, 205 Va. 676, 139 S.E.2d 25 (1964); Brown v.

Saunders, 159 Vva. 28, 166 S.E. 105 (1932). The conplainants
here, while acknow edging that the issue of standing in this
case is one of state jurisprudence, suggest that we adopt the
standi ng principles enunciated by the Suprene Court in United

States v. Hays, 515 U. S. 737 (1995), for cases involving

chal l enges to redistricting |egislation

The plaintiffs in Hays challenged Louisiana's



congressional redistricting statute, asserting it was racially
gerrymandered in violation of the Fourteenth Amendnment to the
United States Constitution. The challenge was directed at
District 4 of the plan but the plaintiffs were residents of
District 5. The Suprenme Court concluded that the plaintiffs
did not have standing to maintain the challenge because
standing requires the plaintiff to show that he or she has

suffered an "injury in fact' - an invasion of a legally
protected interest that is (a) concrete and particul arized, and
(b) actual or imm nent, not conjectural or hypothetical."

Hays, 515 U.S. at 743 (quoting Lujan v. Defenders of Wldlife,

504 U. S. 555, 560 (1992)). And, in an equal protection claim

only those persons who are personally deni ed equal treatnent'

by the chal |l enged di scrim natory conduct," suffer such injury.
Hays, 515 at 743-44 (citations onitted). Thus, the Suprene
Court rejected the proposition that any citizen of a state
woul d have standing to challenge a redistricting statute on an
equal protection claimregardl ess of whether such citizen was
personal |y deni ed equal treatnent.

Recogni zi ng that denonstration of a particularized injury
in the racial gerrymandering context may be difficult, the
Suprenme Court concluded that an inference of particularized
injury was created for a plaintiff who resides in a racially
gerrymandered district because such resident "has been denied
equal treatnent because of the legislature's reliance on racia
criteria . . . ." 1d. at 745. This inference vests the
resident of the district with standing in federal court to
chal | enge the use of racial classification in creating that

district. A person who does not live in such a district does



not suffer such harmand is not entitled to the inference of
harm but may establish standing nevertheless, if he or she
produces specific evidence to show individualized injury
resulting fromracial classifications. "Unless such evidence
is present, that plaintiff would be asserting only a
general i zed gri evance agai nst governmental conduct of which he
or she does not approve." 1d.

Li ke federal standing jurisprudence, our requirenent that
a conpl ai nant show a particularized injury applies to clains of
raci al gerrymandering under Article I, 88 1 and 11 of the
Constitution of Virginia. While specific evidence of persona
harmin the redistricting context may be difficult to show, we
agree that residents of a racially gerrymandered el ectora
district "suffer the special representational harns racia
classifications can cause in the voting context." 1d.
Accordingly, we, like the federal courts, will consider proof
of residency in an alleged racially gerrymandered district as
sufficient to establish standing to challenge that district
wi t hout further proof of personalized injury. Standing can
al so be shown by a non-resident of the district who produces
speci fic evidence of a particularized injury arising fromthe
al | eged racial gerrymanderi ng.

While this standard was devel oped in the context of racia
gerrymandering cl aims, we believe the same standard is
appropriate to establish standing for allegations that
el ectoral districts violate the conpactness and conti guous
requi rements of Article Il, 8§ 6 of the Constitution of
Virginia. |If a district fails to neet the conpactness and

conti guous requirements, residents of that district are



directly affected by the legislature's failure to conply with
the Constitution of Virginia. |In the absence of residency in a
chal  enged district, a conplainant can establish standing only
by showing a particularized injury.

The conpl ainants claimthat any citizen of the
Commonweal th has standing to challenge any district based on
violations of Article I, 88 1 and 11 or Article Il, 8§ 6 because
an unconstitutional configuration of one district nmay have an
i mpact on the drawing of all other districts. W reject this
rationale as a basis for establishing standing. It is true

that if a district nust be reconfigured, another district or

districts will be affected; however, this fact does not give
rise to any inference that every district will be affected, or
that such effect will have a constitutional inpact on every

citizen. Furthermpore, any attenpt to identify in this forum
which district or districts will be affected by |egislative
action in reconfiguring the districts is entirely specul ative.
The fact that a putative conplainant's district may be affected
is insufficient to establish the particularized injury required
for standing in a redistricting case.

Applying these principles to the record in this case, we
conclude that the trial court erred in denying the defendants'
notion to dism ss those clainms challenging electoral districts
in which no conplainant resides and no evidence of injury to
non-resi dent conpl ai nants was produced. Specifically, the
trial court had no jurisdiction to consider clainms against
Senate Districts 1, 6, and 13, and House Districts 62, 83, 91
and 100. Accordingly, we will vacate the judgnment of the tria

court with regard to those districts and will not consider them



further. [N5]
1. COVWPACT AND CONTI GUOUS DI STRI CTS

Article Il, 8 6 of the Constitution of Virginia requires
that electoral districts adopted by the General Assenbly be
"conposed of contiguous and conpact territory." The tria
court held that the contiguity requirenment included a
reasonabl e opportunity for travel within the district. The
trial court also determned that it was not bound by the
expert's testinmony regardi ng conpactness, and it concl uded that
it was the court's responsibility to "exam ne each district in
context of its geographical formand structure in relation to
ot her portions of the district . . . ." O the districts which
conpl ai nants had standing to challenge, Senate District 2 and
House District 74 were found by the trial court to violate the
requi renents of Article Il, 8 6 with regard to conpactness and
contiguity.

A. Standard of Review

The defendants argue that the trial court erred because it
did not review the |legislative action using the "fairly

debat abl e standard" utilized in Janerson v. Wmack, 244 Va.

506, 423 S.E. 2d 180 (1992), and because it construed contiguity
by water to include convenience of travel within the district.
The conpl ai nants respond that the trial court correctly found
that contiguity required a reasonable opportunity for access
within the district, and under the standards devel oped in
Jamerson, the trial court correctly held that the districts in
question were plainly repugnant to the Constitution

In Janmerson, the conpl ainants asserted that two el ectora

districts in the 1991 Senate redistricting plan did not conply



with the conpactness requirenment of Article Il, 8 6. In
resolving the issue, we recited the principles applicable to
our review of legislative determ nations. First, |egislation
is entitled to a "strong presunption of validity" and will be
invalidated by the courts only if it clearly violates a
constitutional provision. 1d. at 510, 423 S.E. 2d at 182.
"[Only where the statute in issue is '"plainly repugnant' to a
constitutional provision will we declare it null and void."
Id.(citations omitted).

When the constitutionality of a statute depends on facts,
the determ nation of those facts by the | egislature can be set
aside if it is clearly erroneous, arbitrary, or wholly
unwarranted. |f the evidence offered in support of the facts
in issue would | ead objective and reasonabl e persons to reach
di fferent conclusions, the legislative determnation is
considered fairly debatable and such a determ nation nust be
uphel d by the courts. |1d. at 509-10, 423 S.E. 2d at 182.

Al t hough Janerson involved a challenge to the constitutiona
requi renent of conpactness only, these principles are equally
applicable to the current challenge to the requirenment of
contiguity.

We also note, as we did in Janerson, that Article Il, 8§ 6
speaks in mandatory terms, stating that electoral districts
"shall be" conpact and contiguous. This directive, however,
does not override all other elenments pertinent to designing
el ectoral districts. In nmaking reapportionnent decisions, the
General Assenbly is required to satisfy a nunmber of state and
federal constitutional and statutory provisions in addition to

designing districts that are conpact and contiguous. To do



this requires the General Assenbly to exercise its discretion
in reconciling these often conpeting criteria. 1d. at 511, 423
S.E. 2d at 182-83.

Finally, any purpose that may underlie the design of an
el ectoral district, while relevant to chall enges under other
portions of the Constitution of Virginia as discussed below, is
not determi native in a challenge based on Article Il, § 6.

Det erm nations of contiguity and conpactness, as we said in
Jamerson, are limted to consideration of the district froma
spatial perspective, id. at 514, 423 S. E. 2d at 184, taking into
consideration the other factors which a | egislative body nust
bal ance in designing a district.

In sutmmary, if the validity of the legislature's
reconciliation of various criteria is fairly debatable and not
clearly erroneous, arbitrary, or wholly unwarranted, neither
the court below nor this Court can conclude that the resulting
el ectoral district fails to conply with the conpactness and
contiguous requirements of Article Il, 8 6. W now apply these
principles to Senate District 2 and House District 74.

B. Senate District 2

Senate District 2 is conprised of part of the City of
Hanpton, part of the City of Newport News, one precinct of the
City of Suffolk, and one precinct of the City of Portsnouth.
The Portsmout h-Suffol k portion of the district is separated
fromthe Hanpton- Newport News portion by the Hanpton Roads body
of water. Travel by notor vehicle between the two portions of
the district is possible by driving four to five nmles on the
Hanpt on Roads Bel tway, Interstate Hi ghway |-664.

The trial court first determned that, to neet the



constitutional requirenent of contiguity, |land masses within a
district that are separated by water nust provide for every
part of the district to be accessible "to all other parts of
the district without having to travel into a second district."

We have not previously considered the el ements which may
be required to neet the state constitutional mandate of
contiguity. Clearly, a district that contained two sections
conpletely severed by another |and mass woul d not neet this
constitutional requirenent. Moreover, no one disputes that the
geography and popul ati on of this Commnweal th necessitate that
some el ectoral districts include water, and that |and masses
separated by water may neverthel ess satisfy the contiguity
requirenent in certain circunstances.

The trial court's requirenment that there be a bridge,
road, or ferry allowing full internal access to all parts of
the district is a requirement grounded in the theory that
residents of the district need to have physical access to other
parts of the district. However, such physical access is not
necessary for exercising the right to vote, does not inpact
ot herwi se intact communities of interest, and, in today's world
of mass nmedia and technol ogy, is not necessary for
communi cation anong the residents of the district or between
such residents and their el ected representative.

As indicated above, the General Assenbly must bal ance a
nunmber of conpeting constitutional and statutory factors when
designing electoral districts. 1I1n addition, traditiona
redistricting elenents not contained in the statute, such as
preservation of existing districts, incunbency, voting

behavi or, and conmunities of interest, are also legitimte



| egi sl ative considerations. 1d. at 512-14, 423 S.E. 2d at 183-
84. \Wile ease of travel within a district is a factor to
consi der when resolving i ssues of conpactness and contiguity,
resting the constitutional test of contiguity solely on

physi cal access within the district inposes an artificia

requi rement which reflects neither the actual need of the
residents of the district nor the panoply of factors which nust
be considered by the General Assenbly in the design of a
district. Short of an intervening |land mass totally severing
two sections of an electoral district, there is no per se test
for the constitutional requirenent of contiguity. Each

di strict nust be exam ned separately.

In this case, the trial court found that Senate District 2
failed the constitutional requirenent of contiguity, not
because there was no access between the two portions of the
district, but because the access was unreasonable. The tria
court cites no record evidence supporting its position that the
travel required was unreasonabl e and our review of the record
shows none.

Simlarly, the trial court held that the four or five
m |l e separation across water rendered the district non-conpact
wi t hout any further explanation or discussion of evidence
supporting this conclusion. The trial court did note,
however, that "there was no testinony that any particul ar
di strict was unacceptably non-conpact according to either of
the neasures applied by the experts." [ Ng]

In our view, the evidence in this record does not rise to
a level of proof inplicating application of the fairly

debat abl e standard. And it is wholly insufficient to support



a conclusion that Senate District 2 clearly violates or is
pl ainly repugnant to the conmpactness and contiguity
requi renents of Article Il, 8 6. Accordingly, we will reverse
the trial court's judgnent in that regard.
C. House District 74

The trial court also concluded that House District 74
viol ated the conpactness requirement of Article Il, 8 6 of the
Constitution of Virginia because a 20-nmle |long stretch of
| and connected the northern portion of the district in Henrico
County to the City of Hopewell, the southern portion of the
district. Using its definition of constitutional contiguity,
the trial court also found that District 74 violated Article
I, 8 6 because the City of Hopewell precincts were separated
fromthe renmai nder of the district by the James River. No
tunnel, road, or bridge connects this portion of the district
with the remai nder of the district and travel through other
districts is required to access the remni nder of District 74
fromthe Hopewel | precincts.

In Jamerson, we considered two electoral districts each
covering significantly greater area than House District 74.
We held that the manner in which the General Assenbly
reconcil ed the conpactness requirenent with the other factors
whi ch had to be addressed in creating new electoral districts
was not clearly erroneous, arbitrary, or wholly unwarranted.
Even though reasonabl e persons nay have configured the
district differently in reconciling the various redistricting
factors, applying the fairly debatable standard, we concl uded
that the choice of the General Assenbly in reconciling these

factors could not be set aside. Id. at 517, 423 S.E 2d at



186.

The evidence in this case showed that House District 74
has the | owest rankings for conmpactness, but the expert
testinmony was that this district did not fall below an
obj ective standard for conpactness. The new District 74
contai ned 98.3% of the 1991 district. The change fromthe
1991 district was the reunification of a previously split
precinct in Charles City County, the City of Hopewel
precincts, and two precincts in Henrico County.

The record al so shows that the incunbent menber of the
House of Del egates from House District 62 was a Republican
Rermovi ng the "highly Denocratic" Hopewell precincts from
District 62 nmade that district a "safer" Republican district.

The changes to House District 74 did not inprove the
district's rating with regard to conpactness, but they did
bring the district closer to the target popul ation. The bl ack
voting age popul ation (BVAP) fell from65%to 60% but the
district continues to have nore African Anericans than any
other district in HB 1

Al t hough the record shows that travel between the
Hopewel | precincts and the remai nder of the district requires
travel through another district, there is nothing in this
record showi ng that such access is unreasonable, unduly
burdensome, or adversely inpacts the ability of residents to
secure meani ngful representation of their interests or
effective communication with their el ected representative.
Furthernore, we think it is significant that this district's
configuration has remai ned substantially the same for over a

decade, allow ng devel opnent of relationships and comunities



of interest relative to election of delegates. Mintaining an
existing district in this case and renovi ng the Hopewel
precincts fromthe adjoining district in which the incunbent
is Republican reflects the traditional redistricting

consi derations of incunbency.

This record reflects a balancing by the General Assenbly
of popul ation equality, incunmbency, maintaining conmunities of
interest, and avoiding retrogression in designing District 74.
While far fromthe npst conpact district, and containing a
smal |l portion that is contiguous only by water, nothing in
this record indicates that the District is repugnant to the
constitutional principles of conmpact and contiguous el ectoral
districts. The expert testinony shows that the district is
Wit hin acceptabl e objective neasures of conpactness. No one
has testified that conmuni cati on between the residents of the
district and their elected representative has been adversely
i mpacted in the past in a substantially simlar district, or
will be adversely inpacted in the future because of the design
of the district. No intervening |land nmass separates one
portion of the district from another

G ven the strong presunption of constitutionality
afforded | egislative acts, and the fairly debatabl e standard
we apply when considering the validity of such acts, we
conclude that the trial court erred in holding that District
74 viol ated the conpactness and contiguity requirenents of
Article I'l, 8 6 of the Constitution of Virginia.

I11. RACI AL GERRYMANDERI NG
The defendants al so assign error to the trial court's

hol di ng that certain house and senate districts violated



Article I, 88 1 and 11 of the Constitution of Virginia because
they were the product of racial gerrymandering.
A. Standard of Review

We have not previously considered a challenge of this
nature solely under Article I, § 11 of the Constitution of
Virginia. Accordingly, we first address the standards for
eval uating such a claim

Article I, 8 11 of the Constitution of Virginia provides
in pertinent part that "the right to be free from any
government al discrimnation upon the basis of . . . race .

shal |l not be abridged." 1In Archer v. Myes, 213 Va. 633, 638,

194 S. E. 2d 707, 711 (1973), we held that this provision was
"no broader" than the equal protection clause of the
Fourteenth Amendment to the United States Constitution and
applied the federal rational basis standard of
constitutionality in considering the chall enge under the
Virginia provision, even though the Virginia provision, unlike
the federal equal protection clause, identified gender as a
protected class. In subsequent cases involving allegations
that statutes violated both Article 1, § 11 of the
Constitution of Virginia and the equal protection clause of
the federal constitution, we applied standards of
constitutionality devel oped under federal |aw. W neither
stated nor applied a separate standard for resolution of the

chal | enge under state law. Hess v. Snyder Hunt Corp., 240 Va.

49, 53, 392 S. E. 2d 817, 820 (1990) (statute not
unconstitutional if nmeets rational basis test, or, if it
af fects fundanmental right or suspect classification, neets

strict scrutiny test); Mhan v. National Conservative




Political Action Comm, 227 Va. 330, 336, 315 S.E. 2d 829, 832

(1984).

The defendants argue that our jurisprudence requires that
review of a legislative act requires application of the fairly
debat abl e standard di scussed above, and that this standard is
simply another way of expressing the federal rational basis
test. We need not resolve this semantics issue. Because the
di scrimnation clause of Article I, § 11 is congruent with the
federal equal protection clause, we will continue to apply the
standards and nonencl ature devel oped under the equa
protection clause of the United States Constitution to clains
i nvolving clains of discrimnation under Article I, § 11 of
the state constitution, including the clainms in this case.

In Hunt v. Cromartie, 532 U. S. 234 (2001), the npost

recent redistricting case involving a challenge of racia
gerrymanderi ng under the equal protection clause, the Suprene
Court recited the burden borne by the challenger. A party
asserting that a legislative redistricting plan has inproperly
used race as a criterion nmust show that the | egislature
subordinated traditional redistricting principles to racia
consi derations and that race was not nerely a factor in the
design of the district, but was the predom nant factor. The
chal I enger nmust show that a facially neutral lawis
expl ai nabl e on no other grounds but race. Id. at 241-42. The
Court in Cromartie went on to state

where mpjority-mnority districts . . . are at issue

and where racial identification correlates highly

with political affiliation, the party attacking the

| egi sl atively drawn boundari es must show at the

| east that the |egislature could have achieved its

legitimate political objectives in alternative ways
that are conparably consistent with traditiona



districting principles. That party nmust al so show

that those districting alternatives would have

brought about significantly greater racial bal ance.
1d. at 258

If the challenger nmeets its evidentiary burden, the

el ectoral district in issue is subjected to strict scrutiny
review, rather than a rational basis test, because the
| egislative action was taken on the basis of race, a suspect
category. Under the strict scrutiny standard, the defendant
nmust show that the district's design was the result of a

conpel I'i ng governnmental purpose and was narrowWy tailored to

achi eve that purpose. Mller v. Johnson, 515 U S. 900, 920

(1995).

Additionally, the United States Suprene Court has
repeatedly noted the discretion vested in a |egislative body
"to exercise the political judgnment necessary to bal ance
conpeting interests" in creating redistricting plans, and that
"courts nust 'exercise extraordinary caution' " in determning
that an electoral district was notivated by racial, not
political, interests when there is a high correlation in the
voting age popul ati on between race and political affiliation
Cromartie, 532 U.S. at 242 (quoting MIler, 515 U. S. at 915-
16).

In this case, the defendants readily acknow edged t hat
race was a consideration in drawing the district lines. The
Ceneral Assenbly was required to conply with the provisions of
the VRA which nmandate that a redistricting plan not dilute the
African- Arerican voter strength, 42 U S.C. § 1973 (2000), and
that there be no retrogression in the plan; that is, the plan

must contain no fewer majority mnority districts than the



prior plan. 42 U.S.C. § 1973(c)(2000). The criteria adopted
by the General Assenbly specifically recognized these
requi renments as guiding factors in drawi ng the new
redistricting legislation. [N7]

Accordingly, to prevail in this case, the conplainants

were required to show that race was the predom nant factor

used by the General Assenbly in drawing the districts at

issue. Additionally, if the evidence showed a high
correlation in the voting age popul ati on between race and
political affiliation, the conplainants were also required to
produce districting alternatives which were conparably
consistent with traditional redistricting principles and which
coul d have brought significantly greater bal ance while stil
achieving legitimte political objectives.

The trial court concluded that the conplainants nmet this
burden and, with regard to the districts in which the
conpl ai nants had standi ng, declared that in creating Senate
Districts 2, 5, 9, 16, and 18, and House Districts 69, 70, 71
74, 77, 80, 89, 90, 92, and 95, the General Assenbly
"subordinated traditional redistricting principles to race,"
and that the defendants failed to show that these districts
"achi eve any conpelling state interest or action that . . . is
narromy tailored to fit such interest."

In determ ning whether this conclusion was correct, we
| ook to the underlying findings which fornmed the basis of such
conclusion as to each of the districts. In doing so we note
that, as in Cromartie, the trial was not |ong, the evidence
consisted primarily of documents and expert testinony, and

there were no issues involving the credibility of the



wi tnesses. Cronartie, 532 U S. at 243. Thus, the record
before us for resolving this evidentiary question is in
virtually the sanme posture as it was before the trial court.
Based on our review of the record, we conclude that the
conplainants failed to carry their burden of proof that race
was t he predom nant factor used by the General Assenbly and
that qualifying alternative plans were avail abl e.

B. Race as the Predonm nant Factor

Initially, we note that the conplainants' factua
prem ses supporting their contention that race was the
predom nate factor in drawing the districts are, in part,
based on patterns gl eaned from considering the redistricting
plan as a whole. These factual prem ses are, first, the use
of split precincts in majority mnority districts was
di sproportional, placing mnorities in the majority mnority
district rather than in the majority white district, and,
because only racial data is avail able bel ow the precinct
| evel, these precincts were split based on race, not politics.

Second, where majority African-Anerican boundary
precincts adjoined majority white precincts, the African-
Anerican precinct was consistently placed in the majority
mnority district rather than in the mapjority white district.
This pattern again showed the use of race in designing the
districts, according to the conpl ai nants.

And finally, the conplainants cited instances where white
Denocratic precincts were placed in the white majority
district while the adjoining African-Anmerican Denpcratic
precincts were placed in the mgjority minority district, thus,

repeating a pattern of race-based behavi or



Patterns of behavior of the nature recited above may add
support to the conclusion that race was a predom nate factor
in drawing district lines but are not thensel ves dispositive
of the issue. The challenges in this litigation are to
specific districts, each of which nmust be considered on its
own nerits, and, to prevail with regard to any specific
district the conpl ai nants nust satisfy their burden of proof
as to that district.

We now turn to the trial court's determninations of racia
gerrymanderi ng assigned as error in this appeal

1. Senate Districts
a. Senate District 2

Senate District 2 is a mpjority minority district
conprised of parts of the Cities of Hanpton and Newport News,
and one majority African-Anerican precinct each in Portsnouth
and in Suffolk. The trial court found that to create this
district the General Assenbly crossed the Hanpton Roads body
of water, "grabbing" isolated nmnority precincts to make up
for mnority precincts it "shed" closer to the Newport
News/ Hanpt on core of the district. Crossing geographic and
political boundaries in this manner was "in utter disregard of

traditional redistricting principles," according to the tria
court.

The conpl ai nants' evi dence included maps and charts,
al ong with expert testinony, showing the district's
configuration, population by race, BVAP, and political voting
patterns in the 1997 gubernatorial race. The conpl ainants'

expert also addressed the Langely precinct in Hanpton which

was split between Senate Districts 1 and 2. The portion of



the precinct placed in Senate District 2 had a 36.2% BVAP
while the portion assigned to the white majority district,
Senate District 1, had a 20.4% BVAP, thus showi ng that the
di vi si on was based on race, according to the conpl ai nants.
Finally, the conplainants' expert also stated that there were
"several bordering precincts with relatively high
concentrations of Denocrats and | ow concentration of African-
Ameri cans that are excluded fromthe District." He concl uded
that placing the African-Anmerican Denocratic precincts in the
majority mnority District 2 rather than the white Denobcratic
precincts, further showed that race, not politics, was the
predom nant factor in drawing the district boundaries.

VWil e nuch of this evidence is reflected in the tria
court's conclusions, little, if any, of the defendants'
evi dence supporting other reasons for the design of Senate
District 2 is noted. The defendants' evidence showed that
Senate District 2 was under-popul ated by approximately 15% and
t hus needed an additional 27,000 people to neet the district
popul ation requirement. The addition of the Suffolk and
Portsmout h precincts added approxi mtely 23,000 people. A net
i ncrease of approxinmately 1,000 nore people resulted fromthe
renoval of 47,000 Newport News residents in the northern part
of the district and the addition of approxi mtely 48, 000
residents of Hanpton | ocated i mredi ately adjacent to the 1991
district.

The portion of Newport News renpoved fromDistrict 2 was
connected by water, not |land, to the remainder of the old
district. The resulting change in the contours of District 2

i ncreased its conpactness under both the perineter and



geogr aphi c di spersi on neasurenments when conpared to the 1991
district. Finally, the racial profiles of the exchanged areas
were simlar.

The defendants' evidence al so showed that the changes
made the District nore Denpcratic because the renpved portion
of Newport News had a hi gher percentage of Republican voters
than the added portions of Hanpton, Portsnouth, and Suffol k.

Al t hough the conpl ai nants asserted that adjacent white
precincts with "high concentrations of Denpcrats" were
intentionally left out of District 2, their exhibits showed
that those precincts voted | ess than 50% Denocratic in the
1997 gubernatorial race.

Finally, the conplainants' expert, Dr. Allan J. Licthman,
testified that he did not independently |ook at conpactness in
anal yzing the challenged districts, did not analyze the
districts for contiguity or communities of interest, and did
not consider incunbency interests as part of his analysis.

Based on this record we conclude that the conpl ai nants
did not neet their evidentiary burden of show ng that race was
the predom nant factor in drawing Senate District 2. Evidence
of the enhanced conpactness, contiguity, and popul ation
equality of the District, the increased size of the Denpcratic
voter population of the District, and the failure of the
conpl ai nants' expert to consider significant traditiona
redistricting principles adopted by the General Assenbly as
criteria for use inits redistricting process underm nes the
trial court's conclusion. Furthernmore, the record shows that
the section of the Newport News area "shed," according to the

trial court, was not contiguous to the old district except by



wat er and was not similar in racial makeup to the added
Suffol k and Portsnouth precincts. The added portions of
Hanpt on were, however, simlar in BVAP to the Suffol k and
Port smout h precincts.

Finally, conplainants' evidence that majority mnority
precincts were included in District 2 while bordering majority
white precincts were retained in majority white districts does
not conpel the conclusion that race was the predom nant design
factor when considered in conjunction with the evidence as a
whole. Creating a majority mnority district mandates pl acing
mnorities in that district and there is no dispute that race
was a factor in drawing the district. Simlarly, a single
split precinct, one of only 15 split precincts in SB 1, with
1,375 African Anericans unevenly divided between a white
majority district and this majority minority district is
i nsufficient to show that race was the predom nant factor in
designing the split of this precinct or the district itself.

Legi sl atures nust bal ance conpeting redistricting
criteria in creating electoral districts. This record
contai ns substantial evidence that the General Assenbly
i mpl enented a nunber of traditional principles of
redistricting in creating Senate District 2 and, accordingly,
does not support the conclusion that race predom nated in the
design of the district. Accordingly, we will reverse the
trial court's judgnent that Senate District 2 violated Article
I, 88 1 and 11.

b. Senate Districts 5, 9, 16, and 18
The trial court also held that the General Assenbly

subordinated traditional redistricting principles to race in



creating Senate Districts 5, 9, 16, and 18. The sole basis
cited for this conclusion was the trial court's finding that
the General Assenbly placed nore mnority voters in a district
t han necessary to provide such voters with a reasonabl e
opportunity to el ect candi dates of their choice, and,
therefore, that the districts were not narromy tailored in a
manner reasonably necessary to conply with the federa

requi renents. However, the issue of narrow tailoring is part
of the strict scrutiny test, a test not applicable until after
a determination is first made that race was the predoni nant
factor in drawing the district. Here, the trial court made no
specific factual findings and cited no evidence relative to
any of these districts in support of its conclusion that race
was t he predom nant factor in designing each district.

The evi dence produced by the conpl ainants to neet their
initial burden of proof regarding Senate District 5 involved
Dr. Licthman's testinmony conpari ng border precincts and his
conclusion the district was drawn based on race because
African- Areri can border precincts were placed within the
majority mnority district and white majority border precincts
were not. The conpl ai nants' expert descri bed the design of

the district as having a "boot," looping lines, a "tail," and
artificial peninsulas, all for the purpose of "picking off" or
capturing African-American precincts and avoiding white
preci ncts.

The defendants' evidence showed that Senate District 5
was under - popul ated by 33,320 people. |n adding population,

over 97% of the district's core was retained, the district

i nproved its conpactness by the geographic dispersion method



but decreased in perineter conmpactness, and the BVAP decreased
by approximately 4% Finally, with two exceptions, the areas

added to the District reflected Denpcratic voting patterns in

excess of 50%

The evi dence produced by the conpl ainants on this issue
for the remaining Senate districts, Senate Districts 9, 16,
and 18, follows a simlar pattern to that offered regarding
Senate District 5. As to each district, the conplainants'
expert described the design of these majority minority
districts as dependent upon "grabbing" or "picking up"
majority mnority precincts while avoiding majority white
precincts, resulting in such shapes as "sickles" and
"peninsulas." This expert also testified that in certain
areas, white Denocratic precincts were excluded fromnmajority
mnority districts while adjacent majority mnority precincts
were included in such districts, l|leading to the conclusion
that the districts were drawn on the basis of race, not
politics. However, the conplainants' expert also testified
that in his analysis he had not considered whether other
traditional redistricting principles such as conpactness and
contiguity, communities of interest, or incunbency, were
reflected in the design of these districts.

The evi dence produced by the defendants showed that these
three Senate districts were all under-populated froma | ow of
9.9% to a high of 17% requiring addition of population, that
the redrawn districts were nore conpact by one or both of the
obj ective tests used, and that the BVAP percentage declined
wi th one exception where the BVAP rose from56.5%to 58.5%

Finally, the defendants introduced maps and testinony



regarding the political voting behavior in the chall enged
districts which showed a high correl ati on between race and
voting patterns.

We conclude that this record does not support the tria
court's holding that race was the predom nant factor in
designing Senate Districts 5, 9, 16, and 18 for many of the
sanme reasons recited in our conclusion regarding Senate
District 2. Unquestionably, the conplai nants have shown that
race was a factor in designing these majority mnority
districts. Indeed, to conply with the non-retrogression
requi renents of Section 5 of the VRA, race had to be a factor
in drawi ng these districts. The defendants have never
mai nt ai ned ot herwi se. The record shows however, that these
districts also were drawn with attention to such factors as
popul ati on equal i zation, conpactness and contiguity, retention
of core districts where possible, and enhancenent of
communities of political interest. W conclude that the
conpl ainants did not nmeet their "heavy burden" to show t hat
the General Assenbly, in exercising its political judgnent to
bal ance competing interests, was notivated by racia
consi derations, and subordi nated other traditiona
redistricting principles to that end in creating Senate
Districts 5, 9, 16, and 18.

2. House Districts
a. House Districts 92 and 95
The City of Hanpton is divided into three electora
districts: House Districts 91, 92, and 95. |In District 92
and District 95, the Hanpton precincts are joined with Newport

News precincts. Hanpton precincts are conmbined with the City



of Poquoson and York County in District 91. Because Hanpton's
popul ati on of 146,437 coul d support two house el ectora
districts, [N8] the trial court concluded that Hanpton was
"needl essly divided" into three districts "agai nst al
traditional race-neutral principles . "

The trial court's conclusion was based on the follow ng
findings. The boundary between House District 91 and House
District 92 separated whites from Afri can Anmericans, placing
the African Anericans in the majority mnority District 92.

Thi s boundary included three split precincts which the court
determined followed the pattern of placing African Americans

in the majority minority district. [N9] The trial court also found
that mnority candi dates were unopposed or won election in

House District 92 with over 70% of the votes with a BVAP of

59. 3%

The remai ning African-Anerican precincts in Hanpton were

pl aced in House District 95 along with heavily African-

American precincts from Newport News. The western border of

House District 95 abuts a majority white district, House

District 94, and the adjoining white precincts were placed in
District 94 and the African-Anmerican precincts in District 95.

As in District 92, the trial court found that the mnority

candi date was el ected by landslide votes with a BVAP of 59% [ N10]

The defendants' evidence showed that Hanpton had been
split into nore than two districts prior to the enactnent of
SB 1: former House Districts 91, 92, and 95. Both fornmer
Districts 92 and 95 were approxi mately 15% bel ow t he target
popul ation, and fornmer District 91 was 8.5% bel ow that target.

The under popul ati on was addressed by adding the rest of the



City of Poquoson and part of York County to these districts.
VWil e the area enconpassed by House District 91 only retained
57% of the previous district, House Districts 95 and 92
retai ned 93.5% and 95.2% respectively, of their core. The
def endants' evidence al so showed that the voting behavior of
the districts correlated highly with race. The majority of
the Denocratic voters were retained in House Districts 92 and
95. The Hanpton precincts included in the white majority
District 91 were | ess Denpocratic than the nei ghboring Hanpton
precincts retained in the majority minority District 92. The
evi dence al so showed that the split of the Magruder precinct
bet ween House District 91 and 92 placed nore African Anericans
in the majority mnority House District 92 than in the
majority white House District 91

This record establishes that the division of Hanmpton into
3 districts was not a new | egi slative decision, but followed a
three-way division that existed for at |east a decade. The
evi dence shows that the redistricting principles of population
equality, partisan voting behavior, and avoiding retrogression
all played a part in designing these two districts. As we
have said before, the conplainants bear a heavy burden in
successfully challenging the constitutionality of these
| egislative acts. W find that this record does not support
the trial court's conclusion that race was the predon nant
factor in designing House Districts 92 and 95.

b. House District 74

In holding that House District 74 was racially

gerrymandered in violation of Article I, 88 1 and 11, the

trial court cited the shape of the district including a 20



mle "land bridge," and the |ack of comunity of interest
between the African Anericans in rural Charles City County and
those in urban northern Henrico and the Hopewel| portion of
the district. The trial court concluded that the "grabbing"
of "small, isolated mnority comunities in Charles City
County and the two precincts in the City of Hopewell in order
to 'preserve' a mpjority-mnority district with a popul ation”
having "no common traditional, economc, or community of
interests with Henrico," ampunted to the "suspect use of race
as a proxy to further the neighboring incunmbents interests."
Finally, the trial court observed that if avoiding
retrogression was the General Assenbly's goal, it could have
created "four conpact, politically cohesive majority-mnority
districts" in the Richmond, Henrico, and Chesterfield area.

The defendants produced evidence show ng that the 1991
district was basically replicated in HB 1. Although District
74 was bel ow the target population for a house district, 98.3%
of District 74 was retai ned while adding the requisite
popul ation. The new district was nore conpact than the old,
and its BVAP declined from65. 1% to 59. 7%

The defendants' evidence al so showed that the incunbent
representative in the neighboring district, District 62, was a
Republ i can. Renoving the strongly Denocratic Hopewel
precincts fromDistrict 62 made that district a "safer"”
district for the incunbent. Finally, the maps presented by
both the conpl ai nants and the defendants showed that the "l and
bri dge" between the Henrico and Charles City County portion of
the district consisted of the precincts with the fewest

Republ i can voters.



Based on this record, we conclude that the trial court
erred in determning that race was the predom nant factor in
creating District 74. The record shows that race was a factor
in designing the district along with traditional redistricting
principles of retaining core areas, population equality,
conpactness and contiguity, partisan voting behavior, and
protection of incunmbents. The record does not support the
conclusion that any of these factors were subordinated to
race. Accordingly, we conclude that the trial court erred in
hol di ng that House District 74 was racially gerrymandered.

c. House Districts 69, 70, 71, 77, 80, 89, and 90

The trial court also concluded that the majority mnority
House Districts 69, 70, 71, 77, 80, 89, and 90 viol ated
Article I, 8 11. The only evidence cited in support of this
concl usion was election results for these districts show ng
that, with the exception of seven races, nmnority candi dates
received 74% or nore of the votes in each election. The BVAP
in these districts ranged from53%to 64% and, therefore, the
court concluded that the districts were "packed," meaning that
they were not narrowy tailored to neet the requirenents of
federal law. As stated above, whether districts were narrowy
tailored to conply with federal requirenents is a
consideration not raised until the requisite finding of racia
predom nance is first made.

The trial court did not reference any specific evidence
or make any specific findings for any of these districts to
support a conclusion that race was the predom nant factor in
creating each district. It did, however, cite patterns it

found in the creation of the districts that illustrated the



"subordination of the traditional redistricting principles to
race."” These patterns included excessive splitting of
jurisdictional lines, general disregard for keeping regions

i ntact, abandoning the constitutional requirenments of
conpactness and contiguity, and an inordinate use of split
precincts in majority mnority districts. The trial court,
however, did not identify any particular district in which
these patterns occurred.

We have already made clear that, in the absence of
speci fic evidence in a specific district, such pattern
evi dence al one cannot sustain the trial court's finding of
racial discrimnation. W also note that the trial court's
own holdings in this case belie its conclusion that matters of
contiguity and conpactness have been "general ly disregarded"
in creating the majority mnority districts. O the 23 House
and Senate districts challenged under Article Il, 8 6, the
trial court found only six to be non-conpact or non-
contiguous. These nunbers do not support a conclusion that
t hese constitutional requirements were "generally
di sregarded. "

Finally, the trial court cited the high percentage of
split precincts in majority mnority districts as evi dence of
race-based district line drawing. Specifically, the court
found that the inclusion of 77% of the 61 precincts split
statewide in the contested districts was not by "coincidence
or happenstance." However, other than those split precincts
di scussed above, the court fails to identify the |ocation or
speci fic inpact of any other split precincts on the districts

in question.



The record contains little evidence other than maps or
general charts with regard to House Districts 71, 89, and 90.
Conpl ai nants' expert did not analyze these districts
i ndividually, and they are referenced in a single chart
prepared by the conplainants' expert to show that the
Denocratic party voting percentage is higher than the BVAP in
those districts.

The evi dence adduced by the conplainants to neet their
initial burden of showi ng that race was the predom nant factor
in drawi ng these districts included testinony by their expert
that in each district where African-Anerican boundary
preci ncts adjoined white precincts, the African-Anerican
precincts were placed in the majority mnority district. This
expert also cited three instances of split precincts in these
districts that again placed nore African Americans in the
majority mnority district. The conplainants' w tnesses al so

testified regarding the "barbell,"” "lobster,"” and "foot with
toes" shapes of the districts which they contended resulted
fromthe General Assenbly's "stretching" districts to include
African- Amrerican precincts. The conpl ainants al so argued t hat
the evidence showed that in creating District 69, the Genera
Assenbly drew boundaries that crossed the Janes River to
i nclude four precincts that were heavily African Anerican but
did not include adjoining white precincts that were al so
heavily Denocratic, supporting the proposition that the
district was drawn on the basis of race, not politics.

The defendants' evidence included docunents and testinony

showi ng that the popul ation in each of these districts was

from5%to 27% bel ow the requisite level. 1In creating the



revised districts, the General Assenbly retained the
substantial amounts of the districts' cores: 63%in District
69, 70%in District 70, 95%in District 77, and 90%in
District 80. O the three split precincts in these districts,
the defendants' expert testified that two of the splits
enhanced the conpactness rating of the districts involved,
Districts 69 and 77. The splitting of the third precinct, the
Bel | wood precinct, resulted in 18.7% African Anericans pl aced
in District 70, and 16.2% African Anmericans placed in the
majority white precinct, a difference which conpl ai nants
expert agreed was statistically insignificant and woul d not
support a strong inference of race-based |ine draw ng.

In response to the contention that white Denpcratic
precincts were not included in nmajority mnority District 69
while African-Anmerican precincts were, maps presented by both
t he defendants and the conpl ai nants showed that the white
precincts adjoining the four African-Anerican precincts north
of the Janes River in District 69, while voting Denocratic,
generally reflected a | ower |evel of Denocratic voting
behavi or than the four African-Anerican precincts that were
i ncluded in House District 69. Finally, with one exception
the BVAP in each district dimnished. The BVAP in District 77
grew by a single percentage point, from55%to 56%

We conclude that this record does not support the tria
court's conclusion that "being black was the predoni nant
factor in being chosen as part of a population nmaking up the
majority-mnority districts." As stated above, the use of
race as a factor in designing these districts is conceded.

This record shows that along with race, accommodati ons for



popul ati on equality, incunbency, and political party voting
patterns were made by the General Assenbly.
C. Alternative Plans

There is no dispute that in the districts involved in
this case there is a high correl ati on between race and
political affiliation. Under these circunstances, the
conpl ai nants have to show not only that race was the
predom nate factor in creating the districts at issue, but
al so that alternative designs were avail able that were
consistent with traditional redistricting principles and that
"woul d have brought about significantly greater racia
bal ance.”™ Cromartie, 532 U. S. at 258. However, the evidence
of alternative acceptable plans is sparse.

The trial court stated that other districts could have
been drawn in certain instances. The trial court indicated
the City of Hanpton coul d have been contained in two House
districts and did not need to be split three ways. Simlarly,
the trial court stated that "four conpact, politically
cohesive nmpjority-mnority districts can be created in the
Ri chmond, Henrico, and Chesterfield area w thout stretching
across vast geographi cal distances and prom nent natural
barriers and ignoring race-neutral criteria." Oher than
these statenents, the trial court did not discuss the shape or
qualities of such districts or reference any alternative
districts offered by the conpl ai nants.

The only alternative districts in evidence were House
Bill 2 (HB 2) and Senate Bill 4, generally referred to as the
Robi nson plan and the MIler plan, respectively. The primry

anal ysis of these bills is found in attachnents to the Senate



and House submi ssions to the Departnment of Justice required by
t he VRA

House Bill 2 did not Iimt Richnond, Henrico, and
Chesterfield to 4 districts, nor did it divide Hanpton into
only two districts. The record shows that House Bill 2 split
fewer precincts and localities than HB 1, but HB 2 also had a
BVAP of less than 50.5%in six of the majority mnority
districts and had a hi gher popul ati on devi ati on between
districts (+2.96 to -3.33). This record is devoid of any
other alternative plans offered by the conpl ainants. | ndeed,
at trial, counsel for conplainants objected to the

i ntroduction of Senate Bill 4, stating the bill is "not part

of this case. It's not part of our argument or part of the
case that we are putting forward . "

Accordingly, we hold that the conplainants failed to
carry their burden of proof as enunciated by the Suprenme Court
in Ctomartie, thereby elimnating any application of the
strict scrutiny standard.

CONCLUSI ON

In summary, for the reasons stated above, we will vacate
the trial court's judgnment with regard to House Districts 62,

83, 91, and 100 and Senate Districts 1, 6, and 13 because the
conpl ai nants did not have standing to pursue clains against
t hose districts.

We will reverse the judgnent of the trial court holding
that Senate District 2 and House District 4 violated Article
I, 8 6 of the Constitution of Virginia.

W will reverse the judgnment of the trial court hol ding

that Senate Districts 2, 5, 9, 16, and 18, and House Districts



69, 70, 71, 74, 77, 80, 89, 90, 92, and 95 violate Article 1,
88 1 and 11 of the Constitution of Virginia. Final judgnment
will be entered in favor of the defendants. [N11]

Reversed and final judgnent.

JUSTI CE HASSELL, concurring.
l.

| agree with the opinion of the mgjority. | wite
separately solely to enphasize certain principles that govern
my decision in this case. It is no surprise to anyone that
this redistricting, like nost, is highly political. The
judiciary's sole function, however, is to determ ne whether
| egislative districts created by redistricting conport with
the Constitution of Virginia. The judiciary, a separate, co-
equal , and apolitical branch of government, must not concern
itself with the political inmplications of the challenged
redistricting plan.

Upon consi deration of the Constitution of Virginia,
rel evant case law, and the decisions of the United States
Suprene Court, | am conpelled to conclude that the plaintiffs
in this case failed to establish that race was the predom nant
factor that the General Assenbly used in creating the
| egislative districts. Additionally, upon conparison of the
majority black Senate district that this Court approved in

1992 in Janerson v. Wonmack, 244 Va. 506, 423 S.E. 2d 180

(1992), with the challenged legislative districts in this
case, | can only conclude that the chall enged |egislative
districts in this case do not violate Virginia's

constitutional requirenments of conpactness and contiguity.



A
HOUSE DI STRI CT 74

Article Il, 8 6 of the Constitution of Virginia states
that "[e]very electoral district shall be conposed of
contiguous and compact territory." The circuit court
concl uded that several Senate and House Districts violate
t hese constitutional requirements. However, the only district
that | find troublesonme is House District 74 and, therefore,
wi |l focus nmy discussion solely upon that district.

W t hout question, House District 74 has a bizarre shape.
It has a configuration somewhat simlar to a diagram of an
"axe handle." However, a conparison of the record in this
case with the record in Janerson conpels ne to the inescapable
concl usion that House District 74 is constitutionally
perm ssi bl e.

In Jamerson, we acknow edged several principles that we
nust apply here. W pointed out that |egislative
determinations of fact upon which the constitutionality of a
statute may depend are binding upon this Court unless those
determ nations are clearly erroneous, arbitrary, or wholly
unwarranted. Janmerson, 244 Va. at 509, 423 S.E. 2d at 182. W
recogni zed, however, that |egislative conclusions based upon
findings of fact are subject to judicial review when they are
arbitrary and unwarranted. 1d. W stated that every statute,
including a statute enacting a redistricting plan, has a
"strong presunption of validity," and we held that

"reapportionment 'is, in a sense, political, and necessarily
wi de discretion is given to the legislative body." " Id. at

510, 423 S.E. 2d at 182 (quoting Brown v. Saunders, 159 Va. 28,




36, 166 S.E. 105, 107 (1932)).

Additionally, in this appeal, just as in Jamerson, the
Ceneral Assenbly nust conply with two overarching conditions:
Article I, 8 2 of the United States Constitution that conpels
"equal representation for equal nunbers of people," often
referred to as "one person, one vote," and conpliance with the
mandates of the federal Voting Rights Act, 42 U S.C. § 1971-
74e (2000). O course, the Voting Rights Act requires that
the General Assenbly refrain fromdiluting black group voting
strength in a redistricting. Janmerson, 244 Va. at 511, 423

S.E. 2d at 183 (citing Wesberry v. Sanders, 376 U.S. 1, 17-18

(1964)).

| al so observe, with great conviction, that this Court
nmust be consistent in the application of its precedent.
Fai rness dictates that the same principles that this Court
applied in Janerson, which resulted in the approval of a black
majority Senate district, nust be applied in this case.

Appl ying these principles, | conclude that House District
74 satisfies Virginia s constitutional requirenents of
contiguity and compactness. The reasons that justify approva
of House District 74 are, in ny opinion, nore conpelling than
the reasons that required approval of Senate District 18 in
Janmerson. | n Janerson, we rejected the plaintiffs' chall enges
to two districts; one of those districts was a Senate district
with a majority black voting age population. This district,
Senate District 18, extended fromrural Halifax County to the
City of Portsnmouth. Senate District 18 also had a bizarre
shape. Just like House District 74 in the present case, the

chal l enged majority black voting district in Janmerson had a



configuration that extended into a city which allowed the
district to acquire a significant nunber of black voters.
Unli ke Senate District 18 that we approved in Jamerson, nost
of House District 74 has been in existence since 1990, and
there is a much stronger comrunity of interest within that
district than Senate District 18. Furthernore, House District
74, which was created as a majority black district in 1991, is
substantially simlar today to its 1991 configuration, and
contains 98.3% of the 1991 district which was approved by many
of the legislator-plaintiffs in this case.
B
Validity of Plaintiffs' Racial Challenge
The litigants agree that race nmust be a factor in the

redi stricting because of the mandate of the federal Voting
Ri ghts Act. However, race nust not be the predomni nant factor

As the Suprene Court stated in Easley v. Cromartie, 532 U. S

234, 241-42 (2001):

"The Court has specified that those who claimthat a
| egi sl ature has inproperly used race as a criterion,
in order, for exanple, to create a majority-minority
district, must show at a mininmumthat the

"l egislature subordinated traditional race-neutra
districting principles . . . to racial
considerations.'" [MIller v. Johnson, 515 U. S. 900
916 (1995)]. Race nmust not sinply have been 'a
notivation for the drawing of a najority mnority
district,' Bush v. Vera, 517 U.S. 952, 959 (1996)

(O CONNOR, J., principal opinion) (enphasis in
original), but 'the "predom nant factor" notivating
the legislature's districting decision,' Cronartie,
526 U.S. at 547 (quoting MIler, supra, at 916)

(enmphasis added). Plaintiffs nmust show that a
facially neutral law ' "is 'unexpl ai nabl e on grounds
other than race.' " ' [Cromartie, 526 U. S. at
546] . "

The Supreme Court also made the follow ng observation in

Easley v. Cronmartie, that is pertinent here:




"The Court al so has nmade clear that the
underlying districting decision is one that
ordinarily falls within a legislature's sphere of
conpetence. Mller, 515 U. S. at 915. Hence, the
| egi slature 'nust have discretion to exercise the
political judgnment necessary to bal ance conpeting
interests,' ibid., and courts nust 'exercise
extraordinary caution in adjudicating clains that a
State has drawn district lines on the basis of
race,' id., at 916 (enphasis added). Caution is
especially appropriate in this case, where the State
has articulated a legitimte political explanation
for its districting decision, and the voting
popul ation is one in which race and politica
affiliation are highly correlated. See Cronmartie,
supra, 526 U.S. at 551-[52] (noting that 'evidence
that bl acks constitute even a superngjority in one
congressional district while anmounting to |less than
a plurality in a neighboring district will not, by
itself, suffice to prove that a jurisdiction was
notivated by race in drawing its district |ines when
the evidence al so shows a high correl ati on between
race and party preference').”

Id. at 242.
Upon application of these principles to this case, | am

persuaded that the plaintiffs failed to establish that the
General Assenbly used race as the predom nant factor in the
redistricting plan. Sinply stated, the plaintiffs failed to
prove their case as required by law. The undi sputed evi dence
in the record before this Court is that in Virginia there is a
hi gh correl ati on between race and politics. The plaintiffs,
therefore, were required to introduce, in evidence, an
alternative plan that showed that the General Assenbly could
have achieved its political and traditional districting

obj ectives without the specific racial configurations that the
General Assenbly actually used. The plaintiffs, however,
failed to present an alternative plan that conplied with the

criteria required by Easley v. Cromartie.

W t hout question, this Court has a constitutional duty to

invalidate a redistricting plan if the evidence denonstrates



that race was the predom nant factor in the creation of
| egislative districts. However, plaintiffs who challenge the
redistricting plan have an obligation to prove their case, and
in this instance the plaintiffs failed to satisfy that
obligation. The failure to satisfy this obligation is anply
denonstrated by the testinony of plaintiffs' own expert
wi tness, who testified that he neglected to consider certain
basic factors that are highly relevant in any redistricting
pl an, including the factor of political incunbency. Dr. Allan
J. Lichtrman testified as foll ows:
"Q If you pick a district to study because it
is black and conpare it only to bordering districts

that are white, wouldn't you expect to find that
bl acks are nore heavily represented inside?

"A: If you are drawing the district based on
race, yes. |f you are not drawing the district
based on race, not necessarily. It could be that

there are all kinds of borders even though the
district is less heavily black that they share, that
bot h have heavy concentrations of blacks or heavy
concentrations of whites, and you wouldn't find that
ki nd of consistent pattern. So, no, it doesn't

foll ow.

"Q@ Well, let me ask you this: Did you |ook
at the borders that you used to determ ne whether on
the other side there were Republican incunbents or
Denocratic i ncunmbents?

"A No.

"Q@ And you don't think that woul d nmake any
difference in your anal ysis?

"A: | tested the proposition that the |ines
were drawn on a political basis. | |ooked at the
conpetitiveness of those districts. | did not | ook
at the identity of the incunmbents or what role they
may or may not have played. | didn't see anything
about that in any of the material presented by the
State."

The plaintiffs' failure to establish that the General Assenbly

relied predom nantly upon race rather than basic politica



consi derations, such as incunbency, is fatal to the

plaintiffs' case. See Easley v. Cromartie, 532 U.S. at 241-

42.

[N1] The Lt. Governor was never served with process and the
trial court granted the defendant |egislators' nmotion to quash
service of process on them The Acting Attorney General was
di smi ssed as a defendant.

[N2] A nunber of discrepancies exist regarding the chall enged
districts and the holdings of the trial court. |In its anmended
opinion the trial court |isted House District 75 as a district
chal I enged by conpl ai nants as not conpact and conti guous,

al though District 75 was not listed in Count IV of the anmended
Bill of Conmplaint. The trial court found that District 75 did
not violate Article Il, 8 6. Simlarly the conplai nants
chal | enged House District 79, but the trial court did not
identify that district as a challenged district in Count IV
and made no ruling on the district. Finally, the trial court
hel d Senate District 6 in violation of Article Il, 8§ 6

al t hough the anmended Bill of Conplaint did not claimsuch a

vi ol ati on.

[N3] The trial court stated in its amended opi nion that
Senate District 13 and House Districts 62, 64, 83, and 91 were
chal l enged as racially gerrymandered. These districts were
not listed in the amended Bill of Conplaint as violating
Article I, 8 11. The trial court struck District 91, upheld
District 64, and nade no ruling on District 83 on this issue.

[NA] Governor Mark R Warner was substituted for forner
Governor Janes Glnore, Ill, by order entered April 12, 2002
pursuant to Rule 2:16. Governor Warner withdrew as an
appel l ant and participated in the appeal of this case as an
am cus curiae on behalf of the conplai nant-appell ees.

[N5] In light of this holding we do not address whet her the
trial court properly considered Senate District 6 in the
absence of a challenge to that district by the conpl ai nants.

[N6] Conplai nants' expert Dr. Lublin, and defendants' expert
Dr. Webster, both utilized the Reoch/ Geographi c Di spersion
Met hod and the Pol sby- Popper/ Peri meter Conpactness Method as
obj ective neasures of conpactness. The forner neasures the

| evel of conpactness by determning the ratio of the area of
the district to the smallest circle that can be superinposed
over the district. The latter conputes a ratio based on the
area of the district conpared to a circle that equals the

l ength of the perineter of the district.

[N7] The House and Senate committees charged with drafting
the redistricting plans adopted identical criteria:

popul ation equality with a deviation within plus or mnus two
percent, conpliance with the Voting Ri ghts Act, contiguous and



conpact districts, single-nenber districts, and respect for
conmunities of interest. 1In the event of a conflict, priority
was to be given to popul ation equality and conpliance with the
state and federal constitutional requirements and the Voting
Ri ghts Act.

[N8] The target population for a house district is 70, 785.

[N9] A fourth split precinct was shared between Districts 92
and 95.

[N1IO The trial court stated that the BVAP was 59% at the
time. However, the 59% BVAP was based on the 2000 census and
was not representative of the BVAP in 1991 or 1993.

[N11] In light of this holding, we need not address
def endants' remaining assi gnnents of error



