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In addition to a petition for appeal and a motion to stay the proceedings pending appeal, petitioners seek the extraordinary remedy of a writ of prohibition from this Court.  The petition for a writ of prohibition is groundless and should be dismissed summarily pursuant to Va. S. Ct. R. 5:7(f).  Petitioners’ arguments are nothing more than assignments of error dressed up in the clothing of prohibition.  It is settled that prohibition can never be a substitute for writ of error, and petitioners do not even attempt to explain how the writ of error would fail to accord them complete relief in the event they succeed on appeal.

Petitioners’ own submission exposes the true purpose behind their extraordinary request:  they seek a writ of prohibition only as an alternative to their motion for a stay of the injunction pending appeal.  Prohib. Mem. at 6.  As explained in Respondents’ Brief in Opposition to Motion to Stay Injunction Pending Appeal, the Attorney General is plainly not entitled to a stay of the injunction pending appeal.  And a writ of prohibition is simply not a tactic of last resort for unsuccessful stay applicants.  It is a rare and extraordinary remedy that exists solely to provide relief that is otherwise unavailable – not, as petitioners would have it, to provide relief that is theoretically available through the usual appeal mechanisms but unjustified in a particular case.  The suggestion that a writ of prohibition suddenly becomes available and proper upon denial of a motion for a stay is baseless.  The petition for a writ of prohibition should therefore be summarily dismissed.

I.
THE APPLICATION FOR A WRIT OF PROHIBITION SHOULD BE SUMMARILY DISMISSED

The writ of prohibition is an original action in this Court.  Sup. Ct. R. 5:7.  The defendants to such a writ “are both the judge of the lower court and the plaintiffs there.”  W. Hamilton Bryson, Bryson on Virginia Civil Procedure 528 (3d ed. 1997).  This Court’s rules governing writs of prohibition further provide:

Where it is determined by the Attorney General, with the concurrence of the judge, that under the circumstances it is impracticable or unnecessary for the Attorney General to represent the judge, the judge shall be represented pro forma by counsel for the party opposing the relief, who shall appear in the name of the party and not that of the judge.

Va. S. Ct. R. 5:7(i).  Inasmuch as the Attorney General is already representing the parties seeking a writ of prohibition against the trial judge, it is self-evidently “impracticable” (indeed it would likely be unethical) for the Attorney General to represent the judge in this matter.  Plaintiffs therefore have standing under the rule to respond to the petition.  On that basis plaintiffs urge this Court to exercise its authority under the rules to dismiss the petition summarily, without awaiting responsive pleading.  Va. S. Ct. R. 5:7(f).

Three closely related and deeply rooted principles governing writs of prohibition require summary dismissal of the petition.  First, the writ of prohibition “is never allowed to usurp the functions of a writ of error,” Board of Supervisors v. Bazile, 195 Va. 739, 747, 80 S.E.2d 566, 572 (1954) (emphasis added); see King v. Hening, 203 Va. 582, 585, 125 S.E.2d 827, 829 (1962), and “can never be employed as a process for correction of errors of inferior tribunals,” Board of Supervisors v. Wingfield, 68 Va. 329, 1876 WL 6336, at *4 (1876) (emphasis added); see Elliott v. Great Atlantic Management Co., 236 Va. 334, 337, 374 S.E.2d 27, 29 (1988) (the “writ of prohibition may not be used for the correction of errors”).  Second, so long as the trial court “has jurisdiction to enter any order in the proceeding sought to be prohibited, the writ does not lie.”  Elliott, 236 Va. at 338, 374 S.E.2d at 29 (quoting Grief v. Kegley, 115 Va. 552, 557, 79 S.E. 1062, 1064 (1913) (emphasis added)).  “Hence, if the inferior court has jurisdiction of the subject matter of the controversy . . . a mistaken exercise of that jurisdiction does not . . . justify a resort to the extraordinary remedy by prohibition.”  County School Bd. v. Snead, 198 Va. 100, 107, 92 S.E.2d 497, 503 (1956); see Elliott, 236 Va. at 338, 374 S.E.2d at 29.  Third, the writ of prohibition “is strictly confined to cases where no other remedy exists.”  Wingfield, 1876 WL 6336, at *4; see Bazile, 195 Va. at 747, 80 S.E.2d at 572 (prohibition “is to be resorted to only in cases where the usual and ordinary forms of remedy are insufficient to afford redress”); Bryson, supra, at 528-29.

The sum of these principles is that the writ of prohibition is “not to be used as a substitute for appeal.”  Friend’s Virginia Pleading and Practice § 33-1(b), at 265 (1998).  While petitioners purport to acknowledge that well-established rule, Prohib. Mem. at 6, that is exactly how they seek to employ the writ here.  That is, while assigning numerous asserted errors to the court’s injunctive order, petitioners do not even purport to argue that the court lacked jurisdiction to enter any order in the case.  Nor could they:  the court’s fundamental authority to issue an order prohibiting the Secretary from conducting an election under an unlawful redistricting plan, for instance, is not open to serious question.  See Wilkins v. Davis, 205 Va. 803, 813-14, 139 S.E.2d 849, 856 (1965) (invalidating districting plan and requiring Board of Election “to take such action as may be necessary to conduct only elections at large in all future elections . . . until the General Assembly of Virginia shall enact a constitutionally valid reapportionment act”); Brown v. Saunders, 159 Va. 28, 47, 166 S.E. 105, 111 (1932) (similar).  Nor do petitioners purport to explain why their opportunity to appeal and seek vacatur or reversal of the order does not afford them the opportunity for complete redress for their asserted injuries.  Given the court’s incontestable authority to adjudicate and issue orders in the underlying controversy, and the unquestioned sufficiency of the usual appellate remedies, the other errors assigned by petitioners are just that – assignments of error – which provide no foundation for the extraordinary remedy of prohibition.

In any event, the errors assigned by petitioners are not even errors warranting review, let alone fundamental jurisdictional defects warranting a writ of prohibition.  Several of the arguments advanced – namely, that the legislative defendants have absolute immunity from suit, that the order impermissibly requires petitioners “to convene the legislature and pass legislation,” Prohib. Mem. 3, and that the order is preempted by § 5 of the Voting Rights Act, are advanced in support of the Petition for Appeal as well.  As explained in Respondent’s Opposition to the Petition for Appeal, those arguments have no merit and do not warrant review.  They certainly provide no basis for the extraordinary writ of prohibition.  What is more, their mere presence in both the Petition for Appeal and the Petition for a Writ of Prohibition is a virtual concession that petitioners are impermissibly seeking a writ of prohibition as a substitute for appeal.

Petitioners offer just two independent grounds in support of the writ of prohibition, but neither of those grounds has any merit either.  First, petitioners contend that the Court had no power to prohibit the conduct of elections under the unlawful plans.  But as noted above, this Court held to the exact contrary in Brown and Wilkins.  The cases cited by petitioners, Scott v. James, 114 Va. 297, 76 S.E.283 (1912); Flanary v. Morton, 197 Va. 416, 417, 90 S.E.2d 470, 471 (1955), are inapposite.  The courts in both cases had sought to enjoin ongoing election processes during or just before an election.  They did not involve the situation, present here as in Brown and Wilkins, in which a court simply invalidated a redistricting plan upon which an election was necessary predicated, and sought to enforce that holding by requiring any future elections to comport with constitutional requirements.

Second, petitioners argue that the order, as a remedy for a violation of the state constitution, itself violates the state constitution.  If true, this Court can say so on appeal.  It is no argument for prohibition.  The argument is in any event incorrect:  the state constitution does not operate to bar equitable relief for violation of its provisions.  And in fact, in both Wilkins and Brown, this Court required the Board of Elections to conduct at-large statewide elections for members of Congress as a remedy for unconstitutional districting schemes, even though the Virginia Constitution explicitly required that the state be divided into single member districts for purposes of such elections.  Wilkins, 205 Va. at 813, 139 S.E.2d at 856; Brown, 159 Va. at 47.
CONCLUSION


For the foregoing reasons, the petition for a writ of prohibition should be summarily dismissed.
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� Petitioners rely upon Board of Supervisors v. Gorrell, 61 Va. (20 Gratt.) 484, 522 (1871), for the proposition that prohibition may lie even where a writ of error lies.  But that proposition has never been endorsed in any subsequent case, and has in fact been rejected time and again, as reflected in the cases cited in text.  And Gorrell itself held only that the writ of prohibition could issue in that case because it would, unlike a writ of error, avoid “the delay and interruption of a necessary public work [the construction of public property].”  1871 WL 4860, at *20.  Thus Gorrell is consistent with the settled rule that prohibition will lie only where a writ of error provides inadequate protection.  As explained in the text, petitioners have not shown here why the remedies available on direct appeal would not fully protect their interests. 






