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ARGUMENT TC 

The petition for appeal should be denied.  Respondents will not address all the issues and record evidence, reserving such discussion for its brief on the merits if the appeal is granted.  In this opposition, we intend only to explain why the petition for appeal is not justified and should not be granted.

INTRODUCTION

Despite the public attention cast on this case because of its subject matter, the trial court’s opinion is a routine exercise of the judicial function.  The trial court applied settled law to facts that were, at the end of the day, uncontroverted in their material aspects.  As the petitioners’ own “statement of the case” makes clear, the trial judge conducted exhaustive proceedings in this case.  He held two pre-trial hearings, reviewed hundreds of pages of briefs, and conducted a day-long hearing on plaintiffs’ motion for a temporary injunction.  After additional briefing and conferences with the court, the judge presided over three full days of trial from September 20-22, 2001, during which both sides presented voluminous exhibits and offered extensive documentary and testimonial evidence.  The fact-intensive trial featured the live testimony of five university professors and several fact witnesses, along with comprehensive arguments on the merits of each of plaintiffs’ claims.  The trial judge was exceedingly thorough and gave each side ample opportunity to present its case.  The judge did not rush to judgment, nor did he fail to explain his rationale.  Nearly six months after concluding the trial, the judge issued a 51-page opinion.  In his opinion, the judge meticulously reviewed the evidence, credited the testimony of various witnesses, highlighted aspects of the geographical evidence presented in the form of maps, and made careful rulings on the various districts at issue.

After this substantial fact-finding, the trial court held that the 2001 Redistricting Acts, Va. Code Ann. § 24.2-304.01 TA \l "Va. Code Ann. § 24.2-304.01" \s "Va. Code Ann. § 24.2-304.01" \c 2  and Va. Code Ann. § 24.2-303.01 TA \l "Va. Code Ann. § 24.2-303.01" \s "Va. Code Ann. § 24.2-303.01" \c 2 , violated the Compactness and Contiguity Clause of Art. II, § 6 of the Virginia Constitution TA \l "Art. II, § 6 of the Virginia Constitution" \s "Art. II, § 6" \c 2 .  The court also found that the acts segregated voters based on race by codifying racially gerrymandered district lines in violation of Art. I, § 1 of the Virginia Constitution TA \l "Art. I, § 1 of the Virginia Constitution" \s "Art. I, § 1 of the Virginia Constitution" \c 2  and Art. I, § 11 of the Virginia Constitution TA \l "Art. I, § 11 of the Virginia Constitution" \s "Art. I, § 11 of the Virginia Constitution" \c 2 .  Considering “the evidence and all reasonable inferences that can be drawn therefrom in the light most favorable to the parties who prevailed before the chancellor,” Jamerson v. Womack, 244 Va. 506, 510, 423 S.E.2d 180, 182 (1992) TA \l "Jamerson v. Womack, 
244 Va. 506, 423 S.E.2d 180 (1992)" \s "Jamerson" \c 1 , there is no basis for review of those findings.  The public attention devoted to this case changes nothing.  

REASONS TO DENY THE PETITION

Petitioners purport to assign a near-endless list of errors to the decision below, but they discuss only six  See Va. Sup. Ct. Rule 5:17(c) TA \l "Va. Sup. Ct. Rule 5:17(c)" \s "Va. Sup. Ct. Rule 5:17(c)" \c 2  (“Only errors assigned in the petition for appeal will be noticed by this Court.”).  They argue that respondents lacked standing below; they attack the trial court’s findings on compactness and contiguity; they attack its findings on racial gerrymandering; they assert that venue was improper (without questioning underlying jurisdiction); they claim that an appearance of impropriety tainted the proceedings (without asserting any actual bias or demonstrating prejudice); and they contend that the injunctive relief was improper.  In support of these claims they submit a statement of the case rife with errors and omissions, and which most certainly does not adhere to the settled rule requiring that the record evidence and all inferences be viewed “in the light most favorable to the parties who prevailed before the chancellor.”  Jamerson TA \s "Jamerson"  v. Womack, 244 Va. 506, 510, 423 S.E.2d 180, 182 (1992).  Respondents will not respond with a full recitation of the record, reserving any such discussion for a brief on the merits, should the Court grant the petition.  Our response here is limited to explaining why, in our view, petitioners’ submission does not even establish a prima facie case for review.

I. Standing

Petitioners seek review on the ground that respondents failed to prove standing. The court below properly found that respondents had standing to pursue this suit because “[e]ach of the plaintiff resides, votes, and alleges injuries in his or her respective . . . district.”  Am. Op. at 2 (attached as Ex. 1 to Pet. For Writ of Prohibition).  Petitioners argue that proof of residency in a challenged district is not sufficient to establish standing to challenge the district.  Unfortunately for petitioners, the law is exactly to the contrary.  See Shaw v. Hunt, 517 U.S. 899, 904 (1996) TA \l "Shaw v. Hunt, 
517 U.S. 899 (1996)" \s "Shaw v. Hunt" \c 1  (recognizing that “a plaintiff who resides in a district which is the subject of racial-gerrymander claim has standing to challenge the legislation which created that district”; since “two appellants . . . live in District 12 [they] thus have standing to challenge that part of Chapter 7 which defines Chapter 12) (emphasis added); Miller v. Johnson, 515 U.S. 900, 909 (1995) TA \l "Miller v. Johnson, 
515 U.S. 900 (1995)" \s "Miller" \c 1  (“As residents of the challenged Eleventh District, all appellees had standing.”); United States v. Hayes, 515 U.S. 737, 744-45 (1995) TA \l "United States v. Hayes, 
515 U.S. 737 (1995)" \s "Hayes" \c 1  (“Where a plaintiff resides in a racially gerrymandered district . . . the plaintiff has been denied equal treatment because of the legislature’s reliance on racial criteria, and therefore has standing to challenge the legislature’s action.”) (emphasis added).  None of these cases interposes the requirement that a plaintiff testify about his or her subjective “concern,” as petitioners would require.  Pet. for Appeal at 28.  The rule is objective:  standing is proved if the state classified the person by race, which is turn proved if the person resides in a district that was drawn on a predominantly racial basis.  There is certainly – and thankfully – no basis for the petitioners’ assertion that plaintiffs must come into court to testify as to his or her race.  Pet. for Appeal at 28.  The cases hold that a district drawn on racial lines for noncompelling reasons injures all voters in the district, and petitioners cite not one case that has held differently.

II. Compactness and Contiguity

Petitioners next argue that the judge incorrectly struck down districts on the basis of compactness and contiguity.  Pet. for Appeal at 29.  Petitioners rely exclusively on this Court’s opinion in Jamerson TA \s "Jamerson"  v. Womack, 244 Va. 506, 423 S.E.2d 180 (1992).  Petitioners’ arguments are wrong for three reasons.

First, petitioners argue that respondents “offered no expert opinion that the districts were not compact.”  Pet. for Appeal at 30.  But that constitutional conclusion (i.e., that the districts do not comply with Art. II, § 6) was for the court to make, not any expert.  As the trial judge correctly held, expert testimony may or may not offer a definitive determination of whether a district is compact and/or contiguous.  Am. Op. at 9.  Rather, “the Court must examine each district in context of its geographical form and structure in relation to other portions of the district in order to determine whether they are closely and compactly packed together.”  Id.  In truth, there was a great deal of evidence to support the trial court’s conclusion, including expert testimony.  Uncontradicted record evidence — in the form of maps and the testimony of a fact witness with personal knowledge — established that many of the districts derogated traditional redistricting principles, by jumping rivers without access across the water, crossing county lines, shooting across political subdivisions, splitting precincts, and engaging in a wide array of contorted and bizarre moves.  In addition, Dr. David Lublin testified that several of the districts challenged by the plaintiffs had very low compactness scores as measured by two leading measurements of compactness — probative, if not definitive, evidence that the Legislature ignored the compactness requirements of the Virginia Constitution.

Second, petitioners neglect to mention that Jamerson embodied the ultimate expression of deference to the trial-court fact-finder’s determination of compactness and contiguity.  See Jamerson TA \s "Jamerson" , 244 Va. at 510 (holding that the appellate court is bound by the chancellor’s resolution of disputed facts and must consider “the evidence and all reasonable inferences that can be drawn therefrom in the light most favorable to the parties who prevailed before the chancellor”).  In Jamerson, the Court concluded that the fact-finder was in the best position to weigh the evidence as to whether Senate Districts 15 and 18 could survive constitutional scrutiny.  In the case at bar, the trial judge devoted nearly 10 pages of his opinion to a district-by-district review of the various factors impacting compactness and contiguity.  He considered the populations in the districts, the geography of the districts, the political subdivision lines that must be crossed in each district, and the impact of various transportation methods available to legislators and constituents.  Am. Op. at 16-25.  All of his findings were supported by record evidence, and his fact-bound determinations are entitled to deference, not only under Jamerson, but under well-settled principles of appellate review.  See Rubin v. Gochrach, 186 Va. 786, 794, 44 S.E.2d 1, 4 (1947) TA \l "Rubin v. Gochrach, 
186 Va. 786, 44 S.E.2d 1 (1947)" \s "Rubin" \c 1 ; Carter v. Carter, 223 Va. 505, 509, 291 S.E.2d 218, 220 (1982) TA \l "Carter v. Carter, 
223 Va. 505, 291 S.E.2d 218 (1982)" \s "Carter" \c 1 .

Third, petitioners’ claim that the districting scheme satisfies the requirements of Article II, § 6, relies almost exclusively on the deferential standard enunciated in Jamerson.  But, as we  explain below, we think it more likely that if the Court were to hear this appeal, it would determine that intervening developments in the law suggest a reexamination of Jamerson, resulting in less — not more — flexibility for the legislature to draw non-compact districts.  Thus, far from being a basis to overrule the trial court’s conclusion that the existing districting law was invalid, we submit that any review of this issue in this Court would likely yield additional bases for upholding that ruling — and therefore, such a review is wholly unnecessary.

Virginia is in the distinct minority among states in having a State Constitutional requirement that legislative districts be both contiguous and compact.  A plausible interpretation of the significance of that choice by the framers of Virginia’s Constitution is that they intended this provision to place meaningful limits on the discretion of the legislature to draw districts that are non-compact, especially when it does so for reasons other than compliance with traditional redistricting principles, or federal law.  And yet, in Jamerson, this Court, in large part relying on what it understood to be the state of federal law at the time, held that the Legislature must be permitted to draw exceedingly non-compact districts.  Intervening decisions by the U.S. Supreme Court, see, e.g., Shaw v. Reno, 509 U.S. 630 (1993) TA \l "Shaw v. Reno, 
509 U.S. 630 (1993)" \s "Shaw v. Reno" \c 1 , have made it clear that this Court is under no obligation to construe the Virginia Constitution in the limited way that it did in Jamerson.  Thus, we respectfully suggest that should this Court grant the petition, it should reconsider this aspect of Jamerson, and give renewed meaning and force to the provisions carefully chosen by the framers of Virginia’s Constitution.  The legislature has flouted these provisions of the Virginia Constitution, and while some degree of non-compactness is compelled by the Voting Rights Act, the extremes to which the Legislature went in the current maps – especially in non-minority districts – would fail a rigorous review.
  Moreover, should this Court reexamine Jamerson, it should make clear that whatever flexibility must be accorded to the Legislature to draw non-compact districts to satisfy the Voting Rights Act, that certainly does not vitiate the force of Article II, § 6 TA \s "Art. II, § 6" , with regard to districts that do not involve Voting Rights Act concerns.  For example, House District 64 and Senate District 13, which were upheld by the trial judge, would likely fall under a more rigorous application of Art. II, § 6 than Jamerson provided.  Thus, petitioners’ suggestion that an examination by this Court of the compactness and contiguity issues raised below would warrant reversal is exactly backwards:  if anything, such an examination would provide additional grounds for affirmance.

III. Racial Gerrymandering

Petitioners’ argument on racial gerrymandering fundamentally misconstrues both the record facts and the applicable law.  As to the facts, we will not rehearse here all of the trial evidence that supports the court’s findings, leaving that discussion for briefing on the merits, if necessary.  For present purposes it is enough to note two points.  First, respondents submitted uncontradicted record evidence that the district lines correlated with racial divisions with near perfection, and that the lines frequently deviated from traditional districting principles (i.e., split precincts and counties, jumped water) to follow racial divides in the population.  Second, and even more important, it was also uncontradicted at trial that the legislature acted in a race-conscious way, ostensibly for the purpose of avoiding violation of the Voting Rights Act.

Contrary to petitioners’ misperception of the caselaw, those facts suffice to establish what is tantamount to a prima facie case under Shaw – they establish that the legislature subordinated traditional districting principles in pursuit of its race-based goal.
  No more is required of the plaintiff’s affirmative case under Shaw.
It is true, of course, that Shaw does allow a state to defend its use of race in districting if it can show that it had a compelling reason, and that its use of race was narrowly tailored to accomplish that compelling goal.  Moreover, it is also true that respondents agreed below – and freely acknowledge here – that compliance with § 5 is such a compelling interest.  Thus, the major question at trial was whether petitioners could meet their burden of proving that the legislature did not deviate from traditional districting principles more than was necessary to comply with the Voting Rights Act.

The record is clear that petitioners did not meet that burden.  The crux of the case was a battle between petitioners’ expert, Dr. Loewen, and respondents’ expert, Dr. Lichtman, over whether the legislature drew lines that confined minorities into a handful of districts, in a manner that was not compelled by the Voting Rights Act.  The trial judge had an opportunity to assess the credibility of the two experts.  He questioned both experts directly.  He reviewed with great care their conclusions, and made numerous factual findings based on their reports and testimony.  The trial judge correctly noted that both experts actually agreed that the percentage of minority voters necessary to ensure an opportunity to elect a candidate of choice, see Bush TA \l "Bush v. Vera, 
517 U.S. 952, 983 (1996)" \s "Bush" \c 1  v. Vera, 517 U.S. 952, 983 (1996) (O’Connor, J. concurring), was well under the actual percentages of minority voters gathered into the challenged districts.  All of this record evidence strongly supports the conclusion that the petitioners failed to prove that the race-conscious line drawing was narrowly-tailored to accomplish a legitimate goal:  Voting Rights Act compliance.  See Jamerson TA \s "Jamerson" , 244 Va. at 510 (holding that appellate courts are bound by the chancellor’s fact-finding.)   Thus, there is no basis for review of the trial court’s fact-based conclusion that the challenged districts were a product of impermissible racial gerrymandering.

Two other points bear brief discussion.  First, petitioners suggest that § 5 of the federal Voting Rights Act “trumps” the anti-discrimination clause of the Virginia Constitution.  The suggestion simply misapprehends the scope of § 5 preclearance.  When the Justice Department “preclears” a districting plan under § 5, that only means the plan did not “backslide” in terms of voting rights.  Miller TA \s "Miller"  v. Johnson, 515 U.S. 900, 926 (1995).  It is decidedly not a determination that the plan is constitutional.  “[T]he Voting Rights Act and [the Supreme Court’s] case law make clear that a reapportionment plan that satisfies § 5 still may be enjoined as unconstitutional.”  Shaw TA \s "Shaw v. Reno" , 509 U.S. at 654; see Reno v. Bossier Parish Sch. Bd., 528 U.S. 320, 339 (2000) TA \l "Reno v. Bossier Parish Sch. Bd., 
528 U.S. 320 (2000)" \s "Reno" \c 1 .  Thus, the fact that the plan was “precleared” under § 5 does not mean that it passes muster under the Virginia Constitution — or that Virginia’s courts are prohibited from so concluding.

Second, we note that, because a single district cannot be changed without affecting some other district, and because all of the districts are intertwined in this way, the redistricting statutes at issue here are either unconstitutional, or they are not.  By virtue of inescapable mathematical logic (i.e., the need to move voters) and geographical realities (i.e., the need to move lines), the presence of a number of unconstitutional districts necessarily renders the entire plan invalid.  Thus, even were this Court to disagree with the Court’s reasoning as to certain districts or the status of certain plaintiffs, unless the “defect, imperfection, or omission … [or] error” changes that basic conclusion that a number of the districts are illegal, any error by the trial court in finding some other districts to also be illegal is irrelevant — in effect, harmless — and the petition should be denied.  See Va. Code § 8.01-678 (2) TA \l "Va. Code § 8.01-678 (2)" \s "Va. Code § 8.01-678 (2)" \c 2 ; see also Sheets v. Castle, 263 Va. 407, 411, 559 S.E.2d 616, 619, (Va. 2002) TA \l "Sheets v. Castle, 
263 Va. 407, 559 S.E.2d 616 (Va. 2002)" \s "Sheets" \c 1 ; Clay v. Commonwealth, 262 Va. 253, 259, 546 S.E.2d 728, 731 (2001) TA \l "Clay v. Commonwealth, 
262 Va. 253, 546 S.E.2d 728 (2001)" \s "Clay" \c 1 ; Holmes v. LG Marion Corp., 258 Va. 473, 483, 521 S.E.2d 528, 535 (1999) TA \l "Holmes v. LG Marion Corp., 
258 Va. 473, 521 S.E.2d 528 (1999)" \s "Holmes" \c 1 .

IV. Venue

Petitioners argue that venue did not lie in the City of Salem. The trial judge disagreed.  Under Virginia statute, “[b]oth the decision of the court transferring or refusing to transfer an action … shall be within the sound discretion of the trial judge.”  Va. Code § 8.01-267 TA \l "Va. Code § 8.01-267" \s "Va. Code § 8.01-267" \c 2 .  The trial judge exercised that discretion.  He asked for briefs on the topic, heard oral argument, and issued a detailed ruling on the issue.  In that ruling, he concluded that Virginia’s venue statute did not mandate one particular venue for this lawsuit.  Virginia has permissive venue, and preferred venue, but not mandatory venue.  See Va. Code § 8.01-257 TA \l "Va. Code § 8.01-257 et seq." \s "Va. Code § 8.01-257" \c 2  et seq.  In addition, because defendant Morgan Griffith maintained an official legislative office in Salem, venue was proper under § 8.01-257.  Finally, in injunction actions, venue is proper where the act is “to be done, is being done, or is apprehended to be done.”  In this case, the act that was enjoined is the election of legislators under the 2001 redistricting acts.  This action is “to be done” in Salem and in every jurisdiction where an election takes place.  Thus, venue was proper in Salem.  Absent a finding that the court below “abuse[d] its discretion,” this Court may not reverse the trial judge.  See Faison v. Hudson, 243 Va. 413, 418, 417 S.E.2d 302 (1992) TA \l "Faison v. Hudson, 
243 Va. 413, 417 S.E.2d 302 (1992)" \s "Faison" \c 1 .  In Faison, this Court held that the trial judge had “good cause” to retain the case because of a quickly advancing trial date.  See Faison TA \s "Faison" , 243 Va. at 418.  Here too, the trial judge opined that the need to resolve the case quickly militated in favor of retaining the case where it had been filed – a decision that is within the “discretion of the court.”  Id. TA \s "Faison" 
V. Appearance of impropriety

Petitioners also seek review on the ground that the “judgment below is tainted with an appearance of impropriety.”  Pet. for Appeal at 46.  This taint, they claim, stems from the trial court’s failure to recuse himself because of Democratic Party affiliations more than two decades past – a decision they say that was “complicated” by the trial court’s acknowledged ex parte communications with an expert, Professor Howard.  Petitioners’ argument for recusal is mystifying:  they argue that Judge Pattisall should have recused himself because plaintiffs allegedly were engaged in forum shopping by pleading state law claims.  The premise of this argument, which would essentially obligate parties to bring federal law claims whenever such claims are potentially available, is a perverse sort of preemption doctrine wholly unknown to the law.
   But even putting that difficulty aside, the notion that the trial judge became “complicit” in plaintiffs’ alleged strategy simply by hearing the case simply defies logic.

Petitioners do not contend that the court below exhibited actual bias against them — nor could they, given the number of significant rulings that the trial court entered on their behalf.  At petitioners’ behest, the trial court rejected plaintiffs’ request for a preliminary injunction in this case, and then, at the end of trial, struck an important prayer for relief in the complaint:  an injunction against conducting the 2001 election under the newly-enacted districts.  In addition, at petitioners’ behest, the trial court granted motions to strike three of the five counts in plaintiffs’ complaint.  Finally, even for the two remaining counts on which the judge entered judgment for the plaintiffs, he ruled against the plaintiffs and affirmed the legality of a number of the challenged districts.  

At bottom, petitioners’ recusal argument is based on their view that Judge Pattisall could not fairly and impartially hear this case given that several decades ago, he was a Democrat.  Such a notion must be rejected because it would, insensibly, impugn the impartiality of every judge who participated in politics at some point in his or her career.  In any event, it is a notion plainly at odds with the governing legal standards, which vests the recusal decision in the trial court’s sound discretion.  See Welsh v. Commonwealth, 14 Va. App. 300, 315, 416 S.E.2d 451, 459-60 (1992) TA \l "Welsh v. Commonwealth, 
14 Va. App. 300, 416 S.E.2d 451 (1992)" \s "Welsh" \c 1  (“In Virginia, whether a trial judge should recuse himself or herself is measured by whether he or she harbors ‘such bias or prejudice as would deny the defendant a fair trial’” and “is a matter left to the reasonable discretion of the trial court”) (quoting Justis v. Commonwealth, 222 Va. 667, 673, 283 S.E.2d 905 (1981) TA \l "Justis v. Commonwealth, 
222 Va. 667, 283 S.E.2d 905 (1981)" \s "Justis" \c 1 ); Deahl v. Winchester Dep’t of Social Services, 224 Va. 664, 672, 299 S.E.2d 863, 867 (1983) TA \l "Deahl v. Winchester Dep’t of Social Services, 
224 Va. 664, 299 S.E.2d 863 (1983)" \s "Deahl" \c 1 .  Petitioners’ unfounded innuendos of impropriety are clearly insufficient to establish that Judge Pattisall abused his discretion in denying their recusal motion, let alone to establish that disposition of the recusal motion, even if erroneous, would warrant reversal.  Va. Code § 8.01-678(2) TA \s "Va. Code § 8.01-678 (2)"  (“When it plainly appears from the record and the evidence given at trial that the parties have had a fair trial on the merits and substantial justice has been reached, no judgment shall be arrested or reversed . . . [f]or any other defect, imperfection, or omission in the record, or for any error committed on the trial.”). 

Nor did the trial judge’s communications with Professor Howard “complicate” matters or create any other appearance of impropriety.  Petitioners pressed these objections below, and the court “unequivocally” stated that it “made its findings and rulings expressed in its opinion from its own independent analysis of the evidence and law applicable to the case [and] not on the imagined ‘advice and/or opinion” of Professor Howard.  Order at 2 (April 24, 2002).  Moreover, the Court made clear that any and all discussions with Professor Howard concerned pure questions of law that the parties had “already vigorously advocated before and during the trial.”  Id.  The notice and opportunity to respond that petitioners demand would therefore have been wholly redundant.  Any technical violation of applicable Judicial Canons that Defendants might hope to cobble together from these wholly innocuous contacts are, in any event, plainly insufficient to demonstrate the denial of a “fair trial on the merits and substantial justice” necessary to obtain a new trial.  See § 8.01-678(2) TA \s "Va. Code § 8.01-678 (2)" .

VI. Injunctive Decree

Petitioners’ final claim is that the trial court’s injunctive decree exceeds the power of the trial court.  First, they claim that the judge did not balance the equities.  But petitioners’ argument amounts to nothing more than a disagreement with the way the trial judge balanced the equities.  Second, they argue that “there is no basis in the record for concluding that the districts found to be unconstitutional could not be redrawn without redrawing every district.”  Pet. for Appeal at 48.  This too is wrong, for two reasons.  The court’s order does not require the legislature to “redraw … every district”; rather, it requires the legislature to produce a map that complies with the Constitution (which may or may not include a number of the existing districts, without substantial changes.)  Conversely, a judicial order to “just change the illegal districts” would have been nonsensical:  one cannot change just one district in a districting scheme. Every district borders at least one other district, and thus every change to a district can require a change to a number of the other districts.  Thus, the court’s order, directing the legislature to pass a new law that complies with Virginia’s Constitution was the only practicable one under the circumstances.

The trial court was also correct to conclude that because the districting acts were passed by the legislature, the responsible remedy was to give the legislature another opportunity to pass a law that complies with the Constitution.  This necessarily required sending the entire law back to the legislature.  Regardless of whether one or ten or 120 districts are illegal, the entire law must be reenacted.

Third, petitioners claim that the injunction was overbroad because it acts upon the legislators, who are immune from suit.  But the legislative defendants were not parties below – service on them was quashed and never renewed – and the injunction therefore does not operate directly against them.  It does not even purport to.  It simply prohibits the Secretary and the Governor from conducting elections under the invalid plan, and compels them to conduct a special election for the House of Delegates in 2002 under a lawful plan.  Action by the legislature is not directly compelled by the order, it is merely a description of what is required – a lawful plan – before new elections may be held.  The order is predicated on the unexceptionable assumption that the usual mechanism for adopting districting plans – like any law, enactment by the legislature and signature by the Governor – would operate in the normal course.  In this respect the order closely tracks the order in Wilkins v. Davis TA \l "Wilkins v. Davis, 
205 Va. 803, 139 S.E.2d 849 (1965)" \s "Wilkins" \c 1 , which by its terms merely operated against the secretary and members of Board of Elections – the only respondents in that case – prohibiting them from conducting elections under a districting scheme “until the General Assembly shall enact a constitutionally valid reapportionment act.”  205 Va. 803, 814, 139 S.E.2d 849, 856 (1965).  The order here is to exactly the same effect.

Fourth, petitioners claim that the mandatory aspect of the injunction – i.e., holding an election in 2002 – was overbroad.  But it was petitioners themselves who proposed exactly this remedy to the court:

For decades courts have ordered new elections as the appropriate remedy to a districting plan that is found in violation of constitutional or federal statutory principles.  See, e.g., Cosner v. Dalton, 522 F. Supp. 350 (E.D. Va. 1981) TA \l "Cosner v. Dalton, 
522 F. Supp. 350 (E.D. Va. 1981)" \s "Cosner" \c 1 .  And so it can be in this case.  If, after a trial on the merits of plaintiffs’ claims the Court concludes that Chapter 1 is unconstitutional, the Court can order new elections for the House of Delegates to be held next November, or even special elections some time prior to that, after the General Assembly adopts another plan.  Thus, any harm could be immediately and directly corrected.

Defs. Opp. to Mot. for Temp. Inj. (Aug. 30, 1991), at 7.  Petitioners’ “bait-and-switch” approach to remedy ought not be countenanced here.


Finally, petitioners contend that the injunction is improper because the judge did not obtain preclearance of the order under § 5.  Petitioners are quite wrong.  Section 5 requires that changes in the election laws of covered jurisdictions be “precleared” by the Justice Department or by the U.S. District Court for the District of Columbia, and the Attorney General is correct that “[c]hanges in state law pursuant to the order of a state court are subject to preclearance requirements.”  Mot. to Stay at 7.  But a state judge is no more required to obtain preclearance before he or she issues an order in a redistricting case than a state legislature is required to obtain preclearance before it enacts a new plan.  See 28 C.F.R. § 51.21 TA \l "28 C.F.R. § 51.21" \s "28 C.F.R. § 51.21" \c 2  (Department of Justice § 5 regulations) (“Changes affecting voting should be submitted as soon as possible after they become final.” (emphasis added)).  Even where a court imposes a change in a districting law by judicial order, the mere order does not “violate” § 5; the state simply has to obtain preclearance by submitting the judicially-ordered change, once it is final under state law, to the Department of Justice for preclearance.  Id. §§ 51.21 TA \s "28 C.F.R. § 51.21" , 51.22 TA \l "28 C.F.R. § 51.22" \s "28 C.F.R. § 51.22" \c 2 , 51.23 TA \l "28 C.F.R. § 51.23" \s "28 C.F.R. § 51.23" \c 2 , 51.27 TA \l "28 C.F.R. § 51.27" \s "28 C.F.R. § 51.27" \c 2 .  The court here did not go that far, of course, but instead simply invalidated the existing plans, leaving to the legislature the responsibility for devising new plans for the future elections.  Hence it is not the court’s order that requires preclearance; it is the plan the legislature ultimately devises in response to the court’s order that must be precleared.  The very case cited by petitioners, Hathorn v. Lovorn, 457 U.S. 255 (1982) TA \l "Hathorn v. Lovorn, 
457 U.S. 255 (1982)" \s "Hathorn" \c 1 , makes exactly this point, see id. at 270 n.24, noting that a state court could even require the parties to submit a legislatively-devised remedial plan for preclearance, see id.  The trial court here did not issue such an order, but of course there was no need:  the Commonwealth plainly will be required by the direct force of § 5 alone to obtain preclearance of the new districting plans it enacts in response to the court’s order.  See McDaniel v. Sanchez, 452 U.S. 130, 150 n.30 (1981) TA \l "McDaniel v. Sanchez, 
452 U.S. 130 (1981)" \s "McDaniel" \c 1  (“in the normal case, the legislature will enact an apportionment plan to replace that invalidated by the court; such a plan clearly must be precleared under § 5”).

CONCLUSION TC 
For the foregoing reasons, the petition for appeal should be denied. 

Respectfully submitted,
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� Respondents do not intend for this Opposition Brief to serve as our brief on the merits.  Respondents will await the decision of the Court on the petition and file a brief on the merits if the petition is granted.


� Petitioners complain that no plaintiffs resided in a small number of the districts that the court found to be unlawful.  They do not dispute that plaintiffs resided in the vast majority of the challenged districts.  Having deemed unlawful those districts, the trial court properly went on to invalidate the entire, nonseverable redistricting plan.  An order invaliding the entire redistricting plan necessarily invalidates all the districts including some in which no plaintiff resided.  Thus, whether there was no plaintiff from a few of the challenged districts is beside the point.  Inasmuch as there was standing as to almost all of the districts specifically found to be illegal, any standing error with respect to certain other districts is necessarily harmless, and subsumed wholly in the question of the scope of the proper remedy.  As explained below, the only permissible remedy open to the court upon finding a number of illegal districts was an order invalidating the entire redistricting plan.


� Our point in this sub-section is not so much that the 2001 map transgresses with regard to non-compactness and non-contiguity in ways that the 1991 map did not (although that is certainly the case, as the court correctly found below), but rather that, given the ripeness of  reexamining Jamerson due to intervening developments in the law, this Court has an opportunity to make clear that Article II, § 6 places meaningful limits not only on the legislature’s flexibility to draw non-contiguous districts, but also on its flexibility to draw non-compact ones as well.


� The Attorney General’s reliance on Hunt v. Cromartie, 532 U.S. 234 (2001)� TA \l "Hunt v. Cromartie, �532 U.S. 234 (2001)" \s "Hunt" \c 1 �, see Pet. for Appeal at 32, is misplaced.  In Cromartie the state did not acknowledge any race-based goal; in fact it expressly denied that its lines were race conscious: the state argued instead that it was entirely motivated by partisan considerations, which happened to track race closely.  Here, by contrast, the uncontradicted direct record evidence establishes that the Commonwealth was motivated by race-consciousness.


� Throughout this litigation, the Attorney General has made repeated attacks on plaintiffs’ desire to have this case, which concerns the validity of Virginia’s state legislative districts, heard by the Virginia courts, and decided under the Virginia Constitution.  The group of plaintiffs who brought this action includes many citizens active in Virginia public affairs; it should be no surprise that they would want the courts of this Commonwealth – and not the federal courts – to decide the question of whether the Legislature’s actions complied with the Constitution of this Commonwealth.  What is surprising, however, is that the Commonwealth’s chief law enforcement officer finds this idea to be a basis for attacking plaintiffs, rather than commending them.





2

