VIRGINIA:

IN THE CIRCUIT COURT FOR THE CITY OF PETERSBURG

Joan Hall, Richard Pruitt, Thomasina Pruitt, Vivian Curry, Elijah Sharpe, Eunice McMillan, James Speller, Robbie Garnes, Leslie Speight,

                                              Plaintiffs

 v.








Civil Action No. 02-100

Governor Mark R. Warner, Lt. Governor and President of the Senate Tim Kaine, Attorney General Jerry W. Kilgore, Senate Majority Leader Walter A. Stosch, House Majority Leader Morgan H. Griffith, Senator John H. Chichester, Senate President pro tempore, Speaker of the House of Delegates S. Vance Wilkins, Jr., State Board of Elections Secretary Cameron P. Quinn, all in their official capacities.

                                              Defendants.

DEMURRER AND MOTION TO DISMISS

UNNECESSARY AND MISJOINED PARTIES

COME NOW Defendants Jerry W. Kilgore, Attorney General of Virginia, and Cameron P. Quinn, Secretary of the State Board of Elections Secretary, by counsel, and demur to the Bill of Complaint and move this Honorable Court to dismiss unnecessary and misjoined parties for the following reasons:

1. Plaintiffs allege that the 2001 plan for Congressional redistricting in Virginia violates § 2 of the federal Voting Rights Act.  Plaintiffs base their § 2 challenge solely on the Fourth Congressional District, wherein Plaintiffs allege the minority population was reduced from 39.4% to 33.6% in the 2001 redistricting.  Bill of Compl. ¶ 35.  Plaintiffs contend that this reduction of minority population in the Fourth Congressional District dilutes "the influence of African-American voters in electing a candidate of choice on account of race in violation of plaintiffs' rights guaranteed by Section 2 of the Voting Rights Act, 42 U.S. C. § 1973."  Bill of Compl. ¶ 38; see also Bill of Compl. § 13.

2. To establish a viable claim under § 2 of the Voting Rights Act, Plaintiffs must—as a threshold matter—meet a three-pronged test:  (1) that the minority population is sufficiently large and geographically compact to constitute a majority in a single member district; (2) that the minority population is cohesive; and (3) that the white majority votes sufficiently as a bloc to enable it—in the absence of special circumstances—usually to defeat the minority's preferred candidate.  Thornburg v. Gingles, 478 U.S. 30 (1986); Growe v. Gingles, 507 U.S. 25, 40 (1993); Collins v. City of Norfolk, 816 F.2d 932, 935 (1987).  Because they have not even alleged the first prong—that the minority population in the vicinity of the Fourth Congressional District is sufficiently large and geographically compact to constitute a majority in a single member district—Plaintiffs have failed to state a claim upon which relief can be granted under § 2 of the Voting Rights Act, and their case should be dismissed.

3. Only two Plaintiffs—Joan Hall and Leslie Spreight—allege that they reside in the Fourth Congressional District.  The remaining Plaintiffs—Richard Pruitt, Thomasina Pruitt, Vivian Curry, Elijah Sharpe, Eunice McMillan, James Speller and Robbie Garnes—allege that they reside in either the Third or Fifth Congressional District.  These latter Plaintiffs—Richard Pruitt, Thomasina Pruitt, Vivian Curry, Elijah Sharpe, Eunice McMillan, James Speller and Robbie Garnes—have failed to allege a sufficient basis for standing to support their claims.

4. These Defendants move to dismiss Timothy M. Kaine, Lieutenant Governor of Virginia, Senate Majority Leader Walter A. Stosch, House Majority Leader Morgan H. Griffith, Senator John H. Chichester, Senate President pro tempore, and Speaker of the House of Delegates S. Vance Wilkins, Jr. on the grounds that they are misjoined as unnecessary and improper parties because they cannot provide the relief requested and because they are absolutely immune from this suit under the statutory and constitutional doctrines of legislative immunity as established by the Code of Virginia and Article IV, § 9 of the Virginia Constitution.

5. These Defendants move to dismiss Mark R. Warner, Governor of Virginia, on the grounds that he is misjoined as an unnecessary and improper party because he cannot provide the relief requested and—to the extent that he has been sued based upon actions taken in his legislative rather than executive capacity—is absolutely immune from this suit under the statutory and constitutional doctrines of legislative immunity as established by the Code of Virginia and Article IV, § 9 of the Virginia Constitution.  To the extent that he has been sued based on actions taken in his executive capacity, the Governor—although he has a general authority to enforce the laws of the Commonwealth of Virginia—lacks the specific statutory authority that would make him a necessary party. 

6. Defendant Jerry W. Kilgore, Attorney General of Virginia, demurs and moves to dismiss the Bill of Complaint as to him on the grounds that the Bill of Complaint fails to state a claim upon which relief can be granted, and he is neither a necessary nor a proper party in this action.  The Attorney General lacks the statutory power to effectuate the relief sought by plaintiffs; he does not have any authority or duty to administer or certify elections.

7. Should this Court fail to sustain this Demurrer, these Defendants respectfully reserve their right to file an answer and assert any and all defenses they deems appropriate.


WHEREFORE, these Defendants respectfully request this Honorable Court to sustain their demurrer and grant their motions to dismiss.







Respectfully submitted,

JERRY W. KILGORE, Attorney General of Virginia, and CAMERON P. QUINN, Secretary of the State Board of Elections







By:  ___________________________________
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CERTIFICATE OF SERVICE


I hereby certify that on this _____ day of May, 2002, a true and correct copy of the foregoing was mailed to Beverly McLean Murray, Law Offices of Beverly McLean Murray, 3297B South Crater Road, Petersburg, Virginia 23805; Anita Hodgkiss, Lawyers' Committee for Civil Rights Under Law, 1401 New York Avenue, N.W., Suite 400, Washington, DC  20005-0400.
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