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INTEREST OF AMICUS CURIAE

The Virginia Legislative Black Caucus (VLBC) is a bi-partisan organization committed to voicing the legislative concerns of people of color and other historically underrepresented groups throughout the Commonwealth.  The VLBC is dedicated to improving the social, economic, educational, and political status of African Americans in the Commonwealth of Virginia.  Among the purposes of the VLBC is to serve as a force to raise the consciousness of non-African Americans about the contributions made by African Americans throughout the Commonwealth.

Currently, all African Americans persons serving in the Virginia General Assembly are members of the VLBC.  The VLBC membership currently includes nine (9) members of the House of Delegates
 (8 Democrats and 1 Republican) and five (5) members of the Senate of Virginia (5 Democrats and 0 Republicans).  Together the members of VLBC have more than 145 years of legislative service,.  The Senate members of the VLBC represent about 780,000 citizens, and current House members represent about 633,000 citizens, the majority of whom are African American.  The longest serving member of the VLBC is Senator Benjamin J. Lambert, III who has been a member of the House or Senate since 1978.

One or more current members of the VLBC have participated in Virginia legislative redistricting since 1981.  Senator Lambert participated in legislative consideration of redistricting plans in 1981, 1991 and 2001.  Five VLBC members (one of whom has since resigned) were elected after the 1981 redistricting plans were drawn and participated in drawing the 1991 and 2001 redistricting plans.  Five current members of the VLBC were first elected to the legislature following the 1991 redistricting and participated in redistricting for the first time in 2001.  Three members of the VLBC were elected for the first time following redistricting in 2001.

Members of the VLBC represented nine of the thirteen House districts declared unconstitutional by the court below under Article I, §§ 1 and 11 of the Virginia Constitution.  Five current members of the VLBC represent five of the six Senate districts declared unconstitutional under Article 1 §§ 1 and 11.  One of the three House districts and one of the three Senate districts invalidated by the trial court under Article II, § 6 of the Constitution of Virginia are represented by current members of the VLBC.

Members of the VLBC have significant experience, interest in and knowledge of Virginia redistricting, and each has a direct and personal interest in the outcome of this case. The VLBC has a strong interest in presenting the substantial concerns people of color have with regard to the redistricting process itself and with regard to the adverse effect that the 2001 redistricting plans have had and will continue to have on the voting rights and political influence of Virginia citizens of color.

Counsel for the parties have consented in writing to the filing of this brief amicus curiae on behalf of The Virginia Legislative Black Caucus.

ISSUES PRESENTED

This brief is focused primarily on two issues: i) whether the trial court clearly erred in finding that the 2001 House and Senate redistricting plans discriminated against voters on the basis of race in violation of Article I, §§ 1 and 11 of the Constitution of Virginia; and ii) whether the trial court clearly erred in finding that six districts contiguous only by water were unconstitutional under Article II, § 6 of the Constitution of Virginia.

STATEMENT OF THE CASE
Amicus VLBC adopts the Plaintiffs’/Appellees’ Statement of the Case.

STATEMENT OF FACTS
Amicus VLBC adopts the Plaintfiffs’/Appellees’ Statement of the Facts and brings to the Court’s attention the following additional and important facts relevant to this Court’s consideration of the issues presented.

Among other things, the Attorney General’s description of the legislature’s adoption of redistricting criteria obscures the unusually short timeline that governed the General Assembly’s consideration of redistricting legislation.  It also invites this Court to assume erroneously that criteria adopted by the House and Senate Committees on Privileges and Elections informed the drafting of the redistricting plans.  It is clear from timing of the adoption of the criteria and the introduction of the plans that the plans were written first and the criteria offered ex post facto as a pretext to justify racial line drawing.  The Attorney General’s description of the facts also understates the nature of the radical changes made in the 2001 criteria compared to the criteria applied historically and in 1991.

The Joint Reapportionment Committee began preparations for 2001 redistricting as far back as 1997.  See, Joint Reapportionment Committee Minutes, 5/28/97.  It received legal advice on criteria from legislative counsel and the Attorney General’s Office on May 30, 2000. It authorized the Division of Legislative Services to purchase data that allowed the Division to generate estimates of the population of the present House districts by October 16, 2000.  See, Joint Reapportionment Committee Minutes, 10/16/00.  Despite an early warning that the 2002 Census would likely show variations in district populations from +68% to –32%,
 the Joint Reapportionment Committee did not prepare any draft plans for public comment, as it did in 1991, nor did it review alternative ways that these variations might be addressed.  Neither did the Joint Reapportionment Committee or the individual House and Senate Committees on Privileges and Elections meet to discuss or propose any criteria for drawing plans that could be reviewed in advance by the public in light of these population estimates.  This was true even though staff presented the Committee with a timetable recommending that criteria be adopted by March 1, 2001 at the latest.  See, Joint Reapportionment Committee Minutes, 12/4/00.

No criteria for redistricting were discussed during the seven meetings held by the Senate Committee on Privileges and Elections between December 2000, and February 22, 2001.  Nor were redistricting criteria discussed by the House Committee on Privileges and Elections at any of the eight meetings it held between January 19 and February 21, 2001 or the two meetings held on February 28 and March 6, 2001.

In fact, no draft of criteria for drawing the House or Senate redistricting plan was presented for consideration until April 2, 2001 -- just three days before the special redistricting session was to convene, and five days before the schedule presented by the House and Senate leadership called for the House and Senate to debate and vote on the final plans.

On Monday, April 2, 2001, the House and Senate Privileges and Elections Committees met to consider for the first time a resolution outlining the “criteria for the redrawing of Virginia’s” legislative districts.  See, House Committee on Privileges and Elections, Committee Resolution No. 1, App. 2609; and Senate Committee on Privileges and Elections, Committee Resolution No. 1, App. 2647.

The 2001 criteria set forth in the two resolutions were significantly different from the criteria used to redraw the districts in 1991 and in previous years.

The 2001 criteria changed the standard for equal representation.  The 1991 criteria stated that the populations of districts “shall be as nearly equal as practicable” and specifically prohibited any deviation from the ideal of greater than plus five percent or minus five percent.  The 2001 criteria stated that “population deviations … should be within plus-or-minus two percent.”

The 2001 criteria changed the standard for “contiguity by water.”  The 1991 criteria stated that districts “shall be composed of contiguous territory.”  Contiguity by water was defined as “acceptable to link territory within a district in order to meet the other criteria stated herein and provided that there is reasonable opportunity for travel within the district.”  The 2001 criteria state simply that “contiguity by water is sufficient.”

The 2001 criteria abandoned the longstanding policy of the Commonwealth against splitting political subdivisions.  The 1991 criteria stated that “plans should be drawn so as to avoid splitting counties, cities, and towns to the extent practicable,” and that precincts “should serve as the basic building blocks for districts when it is necessary to split any county or city.”  The 2001 criteria state, “local government and precinct lines may reflect communities of interest to be balanced, but they are entitled to no greater weight as a matter of state policy than other identifiable communities of interest.”

The 2001 criteria changed the standard for preserving communities of interest.  The 1991 criteria stated that “consideration shall be given to preserving communities of interest.”  The 2001 criteria stated that it is “inevitable that some interests will be advanced more than others by the choice of the particular district configurations,” and that the “discernment, weighing, and balancing of varied factors that contribute to communities of interest is an intensely political process best carried out by the elected representatives.”

The 2001 criteria eliminated any requirement for input from minority groups.  The 1991 criteria stated, “The committee seeks the participation of minority group members in a redistricting process.  Minority group members shall be afforded a full and fair opportunity to participate in the process leading to adoption of any redistricting plan.”  The 2001 criteria eliminated that provision.

On April 2, 2001, the same day the redistricting criteria were first presented, the House and Senate leadership announced a schedule for “the planned conduct of the special session on redistricting.”  This schedule called for all plans to be submitted to the House and Senate Committees by Thursday, April 5th; for a public hearing to be held that same night; for the committees to meet and report the plans on Friday, April 6th and for the plans to be debated and voted on in the House and Senate on the same day; for final action to be taken in the house of introduction on Saturday, April 7th; for committee action to be taken on each bill in the other house on Tuesday, April 10th and for final action on both bills to take place on April 11th.

On Tuesday, April 3, 2001 (one day after the draft was first circulated to the Committees), the House Privileges and Elections Committees met and passed the criteria resolution without significant explanation, discussion or debate.  An initial version of the House plan was posted on the Internet later that day.  App. 2747.  On Thursday, April 5, House Bill 1 was presented, printed and referred to the House Privileges and Election Committee. 

Also on Tuesday, April 3, 2001, the Senate Privileges and Elections Committee met and passed the criteria resolution without significant explanation, discussion or debate.  At that meeting, the Chair of the Committee announced that he would submit the Republican redistricting plan that afternoon.  The Chairman’s bill, Senate Bill 1 was presented, printed, referred to committee and posted on the Internet late in the day on April 3rd as promised.

The fact that both the House and Senate legislative plans were published on the internet the same day that redistricting criteria were approved by the House and Senate Committees shows that neither committee could actually have used the criteria other than as an after the fact justification for plans already drawn.

Moreover, despite the Attorney General’s repeated references to these criteria as having been “adopted” or “formally enacted” by the legislature, see, e.g., Appellants’ Opening Brief at 23, 24, the criteria were never formally reviewed or approved by either house.  The legislative record shows that the full House of Delegates refused to debate the criteria.  On April 11, 2001, then Delegate Jay DeBoer tried to put before the full House of Delegates a resolution that would require the General Assembly to consider the proposed redistricting plans using the 1991 redistricting criteria, House Resolution No. 3.  The House refused to consider the resolution sending it to committee where it died.  App. 2750 and App. 2804, at n.6.  That same day, Senator Roscoe Reynolds offered a similar resolution in the Senate, Senate Resolution No. 3.  The Senate refused to consider it by a vote of 18Y-22N and the resolution was referred to committee where it died.  App. 2750. 

On Monday, April 9, 2001, after HB 1 was introduced, Delegate William P. Robinson, Jr., then a member of the VLBC, made public an alternative redistricting plan for the House of Delegates, HB 2, that was printed, introduced, referred and left in committee on April 10, 2001.  Legislative History of 2001 Virginia House of Delegates Redistricting, App. 2748-52.

On Monday, April 9, 2001, VLBC member Senator Yvonne B. Miller made public an alternative Senate redistricting plan that she co-sponsored with Senator Mary Margaret Whipple.  See generally, Legislative History of 2001 Senate of Virginia Redistricting, App. 2766-2771. The Miller-Whipple plan was developed in response to SB 1.  The bill was referred to committee from which it failed to report by a vote of 5Y-10N on April 10, 2001.  App. 2768.

On April 11, 2001, during the floor debate on HB 1, Delegate Robinson offered the text of his alternative plan as a floor substitute to HB 1.  The substitute was rejected by a vote of 38Y-58N.  App. 2751. 

On Wednesday, April 11, 2001, during the floor debate on SB 1, Senators Miller and Whipple introduced their alternative plan in the form of a floor substitute.  No vote was taken on this alternative plan.  App. 2769.  Their plan was not considered separately but was debated at the same time as SB 1.  The Senate adopted a floor substitute offered by Senator Newman that made last minute changes to SB 1 but did not address any of the alternatives offered in the Miller-Whipple plan.

On April 18, 2002, when the HB 1 was being debated on the floor of the Senate, Senator Miller offered the Robinson alternative as a floor substitute.  No vote was taken on the substitute.  App. 2752.

On April 18, 2002, when SB 1 was being debated on the floor of the House, Delegate Robinson offered the Miller-Whipple alternative as a floor substitute.  It failed to pass on a vote of 42Y-52N.  App. 2770.

On Wednesday, April 18, 2001, the redistricting legislation passed both houses.  Governor Gilmore signed the redistricting plans into law on Saturday April 21, 2001.  The House of Delegates plan was codified at Ch. 1, 2001 Va. Acts (Special Session I), and submitted for preclearance on May 2, 2001, a scant month after the day both the redistricting criteria and the plans were first presented to the two legislative committees.

SUMMARY OF ARGUMENT

Legislative redistricting is an important state responsibility, and traditional state concerns, including territorial compactness and contiguity, preservation of communities of interest, and respect for political boundaries, should not be set aside or compromised in the absence of a real conflict with clearly established federal law.  This Court is uniquely situated to assure that the right of Virginia’s minority citizens to participate fully and fairly in, and exert influence upon, the political process is protected and that traditional state districting principles are not discarded unnecessarily in the achievement of the first objective.  The Court need not, and should not, defer to the legislature all responsibility to effect and guard this balance.

In fulfilling its proper role as the reviewing authority, this Court should be ever mindful of Virginia’s history of overt, substantial and sometimes violent discrimination against minority voters, and it should be exceptionally vigilant in ensuring that the 2001 redistricting plans are not used to continue this historical pattern.  This Court must not, however, allow the Commonwealth’s disturbing history to be used cynically to justify the drawing of lines that purport to address past wrongs while, in fact, assuring the continued marginalization of minority voters over the next decade and the illegal dilution of growing minority influence in districts neighboring and surrounding the current majority-minority districts.

The trial court’s ruling declaring the 2001 redistricting plans unconstitutional must be upheld unless clearly erroneous.  Any reasoned review of the evidence introduced at trial should lead inexorably to a determination that it proves convincingly that six House and Senate districts were drawn in violation of the constitutional requirement that districts be comprised of compact and contiguous territory, that race was the predominant factor considered in drafting the 2001 redistricting plans, and that the plans are not narrowly tailored to achieve the state’s interest in complying with the federal Voting Rights Act.

There is no dispute that the six noncompact/noncontiguous districts set aside by the trial court are connected only by water.  The only question is whether the trial court is correct that contiguity by water alone is not constitutionally sufficient – especially in the absence of any argument that federal law requires that the historical state standard be compromised or abandoned. 

There is also substantial credible direct and circumstantial evidence to support the trial court’s finding that race predominated over traditional districting criteria in the drafting of the redistricting plans.  There are maps showing bizarrely drawn districts the shape of which tracks all too neatly the lines that unfortunately continue to divide neighborhoods defined by race.  There is testimony that sub-precinct level racial data was used to split precincts so that these dividing lines are refined block by block.  There is no explanation offered other than race for linking certain districts together only by water “grabbing” African American precincts out of majority-white districts and adding them to overwhelming black majorities in existing majority-minority districts.  The evidence indicates that the redistricting plans were written to accomplish racial segregation of voters before altered redistricting criteria were written and proposed in an ex post facto effort to explain away the racial gerrymandering by reference to traditional districting principles.  The dramatic alterations in the standards were not compelled by or justified by federal law.

Virginia’s responsibility to comply with the federal Voting Rights Act compels the consideration of race in drawing district lines to the extent necessary to avoid any retrogression or dilution in minority voting power and to preserve the seventeen majority-minority districts that have been in place since 1991.  This is particularly important where, as is the case in Virginia, the current percentage of majority-minority districts (12%) is not proportional to the minority population in the state which is now more than 25%.  This responsibility to meet the requirements of the Voting Rights Act does not, however, require or authorize the use of race to go beyond what is required to afford minority voters a reasonable and fair opportunity to elect candidates of their choosing.

The evidence in this case establishes beyond doubt that the challenged redistricting plans are not narrowly tailored to achieve any compelling governmental interest and that they go beyond what is required to protect the voting rights and political influence of minority voters in the seventeen current majority-minority districts.  More importantly, the evidence shows that the plans actually harm the interests of minority voters while protecting the incumbency of white legislators in the neighboring districts from which the minority voters have been removed.  The overall effect of these decisions is to freeze minority political influence at 2001 levels for at least the next ten years.

Because race was the predominant factor in crafting the plans and because the 2001 redistricting plans are not “narrowly tailored” to fulfill the actual obligations that the Commonwealth has to comply with federal law, they are and must be declared unconstitutional under the anti-discrimination provision of the state constitution.  The decision below must be affirmed.

ARGUMENT

I. This Court is uniquely situated to ensure state and federal requirements are properly interpreted and applied to protect both traditional state districting principles and minority voting rights.

This Court is uniquely situated to assure that the right of Virginia’s minority citizens to participate fully and fairly in, and exert influence upon, the political process is protected while, at the same time, traditional state districting principles like compactness and contiguity, and respect for political boundaries and communities of interest, are not discarded unnecessarily in the achievement of the first objective.

The United States Supreme Court has long recognized that apportionment of state legislative districts is a matter primarily reserved to the respective states.  Growe v. Emison, 507 U.S. 25, 34, 122 L. Ed. 2d 388, 400 (1993) (stating that “the Constitution leaves with the States primary responsibility for apportionment of their federal congressional and state legislative districts”); see also Chapman v. Meier, 420 U.S. 1, 27, 42 L. Ed. 2d 766, 785 (1975); Reynolds v. Sims, 377 U.S. 533, 586, 12 L. Ed. 2d 506, 541 (1964).  Within the context of state redistricting and reapportionment disputes, it is well within the “power of the judiciary of a State to require valid reapportionment or to formulate a valid redistricting plan.”  Scott v. Germano, 381 U.S. 407, 409 (1965) (per curiam).

This Court generally accords “every legislative act a presumption of constitutionality,”  Mahan v. NCPAC, 227 Va. 330, 335, 315 S.E.2d 829 (1984) (declaring unconstitutional as applied a state statute limiting access to copies of voter registration files) citing Blue Cross v. Commonwealth, 221 Va. 349, 358, 269 S.E.2d 827, 832 (1980); Green v. County Board, 193 Va. 284, 287, 68 S.E.2d 516, 518 (1952).  This presumption is, however, neither absolute nor irrebuttable.  Moreover, where “the statute creates a ‘suspect classification’ (e.g., race, sex or religion) or where it affects a fundamental constitutional right [like the right to vote], the presumption of constitutionality fades, and the ‘strict scrutiny’ test, rather than the more relaxed ‘rational relationship’ test applies.“ Mahan v. NCPAC, 227 Va. at 336, 315 S.E.2d at 832. (citation omitted).

Since 1932, it has been clear that the Virginia legislature does not have “unlimited discretion” in drawing legislative districts:

When a State legislature passes an apportionment bill, it must conform to constitutional provisions prescribed for enacting any other law, and whether such requirements have been fulfilled is a question to be determined by the court when properly raised.  (internal citations omitted). … The legal question involved is whether or not the act of the legislature is in conflict with the mandate of the Constitution.

Brown v. Saunders, 159 Va. 28, 35-36, 166 S.E. 105, 107 (1932)(declaring 1932 redistricting plan unconstitutional).  See also, Marbury v. Madison, 5 U.S. 137, 177 (1803) (stating that “[i]t is emphatically the province and duty of the judicial department to say what the law is”).

Accordingly, just as the 1932 Virginia Supreme Court rejected the then Attorney General’s argument in Brown that redistricting is a legislative matter not subject to judicial review, this Court should decline the current Attorney General’s invitation to abdicate its responsibility to “declare what the law is, and to state whether or not the redistricting act is in conflict with [applicable] constitutional requirement[s].”  Brown, 159 Va. at 46, 166 S.E. at 111.

II. This Court must uphold the decision below unless it determines that the Circuit Court’s findings are clearly erroneous.

This Court should be very careful not to substitute its judgment of the evidence for that of the trier of fact below.  As the United States Supreme Court stated in Hunt v. Cromartie, 532 U.S. 234, 242 (2001), even in a sensitive and politically charged redistricting case, the standard of review requires the appellate court to limit its inquiry to the question whether the trial court’s findings of fact are clearly erroneous:

We also are aware that we review the District Court’s findings only for “clear error.” In applying this standard, we, like any reviewing court, will not reverse a lower court’s finding of fact simply because we “would have decided the case differently.” Anderson v. Bessemer City, 470 U. S. 564, 573 (1985). Rather, a reviewing court must ask whether “on the entire evidence,” it is “left with the definite and firm conviction that a mistake has been committed.” United States v. United States Gypsum Co., 333 U. S. 364, 395 (1948).

This Court has held that it is bound by the trial court’s resolution of disputed facts if supported by credible evidence. Rubin v. Gochrach, 186 Va. 786, 794, 44 S.E.2d 1, 4 (1947).  The Court has also stated that it is obligated to consider the evidence and all reasonable inferences that can be drawn therefrom in the light most favorable to the parties who prevailed at trial. Carter v. Carter, 233 Va. 505, 509, 291 S.E.2d 218, 220 (1982).

In this case, the trial court’s findings and resulting decision are supported by credible evidence, much of it unrefuted.  Even if the evidence is deemed to be conflicting, however, this Court is “bound” by the lower court’s decision on factual issues and must defer to the trier of fact’s assessment of the credibility of the witnesses whom he saw and heard.  Advanced Marine Enterprises v. PRC, Inc., 256 Va.106, 120, 501 S.E.2d 148, 156 (1998) (chancellor evaluated the testimony and credibility of the witnesses; findings will not be set aside unless “plainly wrong” or “without evidentiary support”).

There is ample evidence in the record presented to support the trial court’s decision.  Moreover, there is independent and credible evidence, of which this court may take judicial notice, that undermines significantly and substantially the credibility of the expert testimony given by Dr. James W. Loewen.  The Attorney General’s claim that race was not the predominant factor in drawing district lines was based almost entirely on election analyses by Dr. James W. Loewen.  These analyses were fatally flawed by a simple, yet devastating error:  Dr. Loewen miscoded the race of the candidates whose election contests he analyzed. 

Dr. Loewen was the Attorney General’s only witness on several questions critical to the analysis of the constitutional race discrimination claims:  whether the 2001 plans afforded African American voters a “reasonable and fair” chance to elect candidates of their choice, whether the 2001 plans involved retrogression from the earlier plans that were in effect from 1991 on; and whether creating districts with lower black voting age population would possibly have weakened those districts.  App. 1383-1384.  His stated that his testimony rested entirely on “statistical techniques” used to “come up with quite good predictions for how the blacks in a district voted and how the whites in a district voted.”  App.  1385-1401.  Dr. Loewen testified that, in using these “statistical techniques,” he relied on data on election results paired with racial census data that was provided by Polidata (a firm retained by the Attorney General’s office).  App. 1401.

Dr. Loewen referred to a number of tables during his testmony that purported to show his analysis of white/white, black/black and black/white contests that he said were “most probative of what is going on in terms of the possibilities of racial bloc voting and what is the best way to estimate whether or not the black community has the possibility of electing candidates of their choice.”  App. 1403 and App. 2592-2596 and 2597-2598.  Dr. Loewen said that in reaching his conclusions he “ended up focusing then on elections with black Democrats against white Republicans and primary elections with black candidates against white candidates within the Democratic primary.”  App. 1403.  Unfortunately for Dr. Loewen and the probative value of the entirety of his testimony, the information that he was given on the racial identities of some of the candidates was clearly and plainly wrong in several important respects.

Dr. Loewen’s Table 2: Election History Majority-Black House Districts 1991-2001 erroneously reports that Lionel Spruill defeated a white Democrat in June 1993 and that Kenneth Melvin defeated a white Independent in November 1993.  App. 592-2593.  Table 5: Analysis of Black-White Contests, Majority Black House Districts Where Whites Hoped to Win, App. 2596, lists Eileen Olds, who challenged Lionell Spruill for a House seat in 1993, as the white Democrat who Spruill defeated. 
  Contrary to the information presented in the Table, this contest was a contest between two black candidates.  “Same Beginning: Different Paths for Candidates; Voters Face A Historic Choice Between Two Blacks,” Virginian Pilot, June 5, 1993 at D1. 

Similarly, Loewen’s Table 4:  Analysis of Black-White Contests, House Districts Where Whites Did Not Expect to Win, erroneously describes James Holley, III who ran against Kenneth Melvin in November 1993 as a white Independent.  App.  2595.  In fact, James Holley III is an African American man who is currently serving as the Mayor of the City of Portsmouth.

Finally, two of Dr. Loewen’s Tables, Table 6: Election History, Black/White Contests, Majority-White Districts, App. 2597, and Table 7, Analysis of Black/White Contests, Majority White Districts, App. 2598, erroneously list Mary Sharpe, who challenged Delegate Philip Hamilton, a white Republican, twice in 1995 and 1997, as a black Democrat.  She is a white Democrat.

These glaring errors of fact in the underlying data (on which all of Dr. Loewen’s statistical analyses, his testimony and his conclusions rely) undermine completely the credibility of the conclusions he drew from the data and the

opinions he offered.  This Court should take judicial notice of these mistakes and assign no weight to the evidence presented by him on critical issues related to the trial court’s determination of the racial gerrymandering claims.  This leaves completely unrefuted the testimony of the Appellees’ expert, whom the trial court already appears to have judged more credible, that the majority-black districts in the 2001 plan include more minority voters than are necessary to assure minority voters fair opportunity to elect the candidates of their choice.
 Testimony of Dr. Allan J. Lichtman, App. 975-76 and 983, and related reports, Plaintiffs’ Exhibits, 40, 41, 42, 43, 44, 45a and 45b at App. 1901, 1924, 1965, 1983, 2007, 2042 and 2101.

III. In considering this case, the Court should assign little or no precedential value to its decision in Jamerson v. Womack.
Much has changed since the last time the legislature was reapportioned in 1991, and this Court decided Jamerson v. Womack, 244 Va. 506, 423 S.E.2d 180 (1992).  Among other things, Virginia’s minority population has grown significantly and substantially, and it appears that this trend, mirrored in many other parts of the country, will continue.  For the first time since 1940, the African American population in Virginia, approximately 1, 441, 000, now exceeds 20%

and the growth rate in African American population statewide over the last ten has been higher than the state average.  App. 2753.  As reported to the Justice Department in the Commonwealth’s preclearance submission for the House redistricting plan, as required by § 5 of the Voting Rights Act of 1965, 42 U.S.C. § 1973 (c) (2001) (Section 5 or § 5), there have been other dramatic demographic changes in the last decade:
The most dramatic change in Virginia's demographic base, mirroring national patterns, was the increase in Hispanic population. While the Hispanic population is only 5 percent of the state population, this figure represents a gain of over 169,000 people, or 106 percent, between 1990 and 2000. The Hispanic population was 3 percent of the 1990 population. 

***

Asians make up 3.7 percent of Virginia's population, most heavily concentrated in Northern Virginia. The population tends to be fairly evenly distributed throughout the region rather than concentrated, however. Fourteen current House districts, all located in Northern Virginia, contain more than 10 percent Asian population; none contains more than 20 percent.

App. 2733.

These data make clear that minorities who now make up a quarter of the state’s population are already underrepresented in the Virginia legislature where only 10% (15 of the 140) of the seats are currently held by African Americans and none is held by a person who is either Asian or Hispanic.  Any redistricting plan that constrains the ability of minority voters to influence elections in districts other than the seventeen currently defined as majority-minority is hostile to the growth of minority political influence in Virginia that should accompany this exponential demographic growth.  Unfortunately, that is what the evidence shows that the 2001 plans at issue in this case offer minority voters over the next decade.

There have also been striking developments in the law that seriously undercut the precedential value of the Jamerson decision.  The 1991 redistricting plans were written and the Jamerson case decided at a time when both the legislature and this Court were guided by the Justice Department’s interpretation of §5 as requiring the “maximization” of minority districts. Miller v. Johnson, 515 U. S. 900, 921 (1995) (Justice Department adopted and followed a “black maximization” policy in evaluating redistricting plans following the 1990 Census).

The United States Supreme Court clearly rejected this interpretation in 1995:  “[t]here is no indication Congress intended such a far-reaching application of Section 5, so we reject the Justice Department’s interpretation of the statute and avoid the constitutional problems that interpretation raises.”  Miller, 515 U.S. at 927.

Although no race discrimination claims were made in Jamerson, the Court was clearly conscious of and influenced importantly by this now-rejected interpretation of § 5 in its evaluation of the validity of Senate District 18, a district it acknowledged was created as an “additional black majority district.”  Jamerson v. Womack, 244 Va. 506, 513, 423 S.E.2d 180, 184 (1991).  It is not surprising then that, even though it concluded that Senate District 18 was “not ideal in terms of compactness,” the Court demonstrated an understandable reluctance to reject the way that the trial court had chosen to reconcile “the different demands upon [the General Assembly] in reapportioning the Senate Districts.”  Id. at 517.  Because the legal theories and federal rules that drove the creation of District 18 are no longer valid, the decision resulting from this past reluctance should not now be accorded any significant weight as this Court considers the important issues presented by this case.

IV.
The Circuit Court correctly decided that certain districts in the 2001 redistricting plans are not compact and contiguous as required by Article II, §6 of the Constitution of Virginia.

The Circuit Court correctly decided that Senate Districts 1, 2 and 6 and House Districts 74, 91 and 100 are unconstitutional because they are not compact and/or contiguous as required by Article I, § 6 of the Constitution of Virginia.  In each case, the evidence shows, and the Attorney General admits, that parts of these six districts are contiguous only by water.  The trial court was correct in finding that such contiguity is not sufficient to meet the Virginia constitutional standard and that there is no overriding issue of federal law that compels acceptance of these non-compact and non-contiguous districts.

Article 1, § 6 of the Constitution of Virginia provides that election districts “shall be composed of contiguous and compact territory.”  Legislative staff advised that this “means that a district must be composed of one geographic area and not two or more separate pieces.”  “Process, Population and Law,” Drawing the Line 2001: Redistricting in Virginia, Mary R. Spain, Senior Attorney (Volume 1, December 2000).  

Up until 2001, the General Assembly of Virginia used this common sense standard to interpret the constitutional requirement.  The criteria applied in drawing districts in 1991 and before stated explicitly:

Districts shall be composed of contiguous territory.  Contiguity by water is acceptable to link territory within a district in order to meet the other criteria stated herein and provided that there is reasonable opportunity for travel within the district. [emphasis added]

In 2001, late in the process, after plans were drafted and on the eve of their introduction, the House and Senate Privileges and Elections Committees adopted new criteria designed after the fact to provide cover for its predominant racial motivation in drawing legislative districts.  The criteria altered and introduced ex post facto stated simply that “[d]istricts shall be comprised of contiguous territory including adjoining insular territory.  Contiguity by water is sufficient.”  House Committee on Privileges and Elections, Committee Resolution No. 1, adopted April 3, 2001, App. 2609, and Senate Committee on Privileges and Elections, Committee Resolution No. 1, April 3, 2001.  App. 2647.

The VLBC rejects the argument of Amici American Civil Liberties Union (ACLU) and American Civil Liberties Union of Virginia (ACLU Virginia) that the Circuit Court’s correct interpretation of the constitution’s contiguity standard should be set aside by this Court because the Circuit Court’s construction might “create barriers to the drawing of districts that fairly represent minority voters.”  Brief of Amici ACLU and ACLU Virginia at 2.  Amici’s argument rests on a concern that the Circuit Court’s contiguity standard could “unnecessarily hinder the ability to draw [minority-majority] districts that otherwise meet the requirements of the state and federal constitutions and the Voting Rights Act.”  Id. at 3.

The VLBC does not share Amici’s concern regarding the potential consequences for minority voters of the Circuit Court’s determination that the new contiguity by water standard incorporated in the 2001 criteria is unconstitutional under Article I, § 6 of the Constitution of Virginia.  The evidence in this case shows that the two majority-minority districts created using the new water contiguity standard in the 2001 House and Senate plans, HD 74 and SD 2, were districts in which minority voters were “grabbed” up from distant and unconnected territories and “packed” into existing majority-minority districts for the sole purpose of helping the future election chances of the white incumbents in the districts from which these voters were removed, HD 62 and SD 13.  Amended Memorandum Opinion (Am. Mem. Op.), App. 2830.  Such actions do not further the interest of minority voters in fair representation or increased political influence.  To the contrary, such actions only serve to freeze progress and dilute minority voting strength for at least the next decade and, possibly, beyond.

Where traditional districting principles, including the historical contiguity standard, actually conflict with the requirements of the state or federal constitutions or the Voting Rights Act, they must and will give way.  See, n.11 supra.  This legal reality assures that traditional districting principles cannot be used to justify retrogression in minority representation or dilution of minority voting strength. The election success of VLBC members (long-serving incumbents and newly elected members alike) demonstrates that artificially created noncontiguous districts with unnecessarily high concentrations of minority voters are not necessary to assure minority voters in Virginia the continued and undiminished opportunity to elect House and Senate candidates of their choice. The Circuit Court’s rejection of the six noncontiguous/noncompact districts in the 2001 redistricting plans should be affirmed.

V.
The Circuit Court correctly decided that the 2001 House and Senate Redistricting Plans denied voters the equal protection of the laws and discriminated against them based on race in violation of Article 1, §11 of the Constitution of Virginia.

Virginia has a long and sad history of using every means available to deny its minority citizens the right to participate in the political process and to vote.  Following the Civil War, for three decades Virginia’s constitution provided for universal suffrage for men, 
 and Virginia sent an African American to Congress in the last decade of the 19th Century.  Lawson, Black Ballots:  Voting Rights in the South, 1944-1969 (Lexington Books, 1999) at 7.  At the turn of the century, however, Virginia joined other southern states in a concerted effort to disenfranchise black voters.  Id. at 11 (“all southern states rewrote their constitutions between 1890 and 1910”).  

A “paramount concern” that gave rise to the 1902 Virginia Constitution was the disenfranchisement of African American voters:

When the 1901 Convention decided on the present voting qualifications, the reason which seems to have prevailed with a majority of members was the belief that the Negroes had to be excluded from suffrage.

“Report of the Subcommittee for a Study of Constitutional Provisions Concerning Voting in Virginia,” The Poll Tax in Virginia Suffrage History:  A Premature Proposal for Reform (1941) (Institute of Government, University of Virginia 1969) at 23.

In accordance with this belief, the 1902 Constitution included Article II, Sections 18, et seq., that conditioned voter registration on the payment of a poll tax, the unaided completion of a written application, and the ability to answer questions regarding an individual’s “qualifications” as an elector.  Id. Enabling law gave registrars unfettered discretion in judging whether an individual was qualified to vote, and some registrars frankly admitted that they acted “on general principle never to register a Negro or a Republican.”  Id. at 27.  “In Virginia, the effect of the constitutional provisions was to reduce the black electorate from 147,000 to 21,000.”  Lawson at 14-15 citing, Virginia Writer’s Project, The Negro in Virginia (Arno Press, 1969) at 240.

The Subcommittee recommended the repeal of the poll tax in 1941, Id.. There was also an effort to get the judiciary to strike down the poll tax under Section two of the Fourteenth Amendment during the same period.  See, Saunders v. Wilkins, 152 F.2d 235 (1945).  Nonetheless, the poll tax remained until abolished in federal elections by the Twenty-Fourth Amendment to the federal Constitution, and invalidated in state elections by passage of the Voting Rights Act of 1965 (over the vigorous opposition of Virginia representatives, including then chair of the House Rules Committee, Howard W. Smith, “who called it an ‘unconstitutional’ vendetta against the former Confederate states”).  Davidson, “The Voting Rights Act:: A Brief History, Controversies in Minority Voting:  The Voting Rights Act in Perspective (Grofman and Davidson, Eds., The Brookings Institution, 1992) at 18.  See also, Lawson at 288-328 (describing legislative consideration of the Voting Rights Act including the active opposition by Virginia representatives to the provisions banning poll taxes).

The state constitutional limits on voter registration were not the only formal steps taken by Virginia officials to ensure disenfranchisement of black voters:

According to the Richmond State and the Petersburg Index and Appeal, Virginia’s petty crimes provision [a law disenfranchising people for having committed various minor crimes], along with the poll tax, effected ‘almost … a political revolution’ in cutting down the black vote.

Kousser, “Undermining the First Reconstruction:  Lessons for the Second,” Controversies in Minority Voting:  The Voting Rights Act in Perspective (Grofman and Davidson, Eds., The Brookings Institution, 1992) at 35 n.31.

When the poll tax was made unconstitutional in federal elections by the Twenty-Fourth Amendment, the Virginia legislature passed a law to substitute a residency certificate.  Harman v. Forssenius, 380 U.S. 528, 544 (1965) (residency certificate unconstitutional under the Twenty-Fourth Amendment).

These “legal” means to ensure disenfranchisement of black voters were accompanied by active intimidation, fraud and overt acts of terror designed to further discourage black voters.  Lawson at 7, 15-16.  Unfortunately, passage of the Voting Rights Act did not end formal efforts to suppress black political influence in Virginia.

Multi-member legislative districts became the primary barrier to “black voters gaining representation of their choice in southern state legislatures,” including Virginia, in the years following passage of the Voting Rights Act. Parker, “Racial Gerrymandering and Legislative Reapportionment,” Controversies in Minority Voting:  The Voting Rights Act in Perspective (Grofman and Davidson, Eds., The Brookings Institution, 1992) at 88.  Section 5 objections or lawsuits eliminated multi-member districts in most states in the 1970s.  Id.  Nonetheless, Virginia continued using multi-member districts through the 1980 redistricting cycle until forced to replace them with single member districts by the federal courts.  Elam v. Dalton, consolidated with Cosner v. Dalton, 522 F. Supp. 350 (E.D. Va. 1981)(three judge court).

The 1981 legislative redistricting plan also incorporated other measures designed to diminish or retard minority voter choice.  For example, the 1981 plan for redistricting the Virginia legislature, “cracked,” “stacked” and “packed” black voters in order to reduce their growing political strength.  The 1981 plan split up, i.e., “cracked,” four majority black counties in Southside that had been in one legislative district and distributed their voters among five separate majority-white legislative districts.  Parker at 91-92 n.26.  White voters in Colonial Heights were added, i.e., “stacked,” on the black majority in Petersburg changing a black majority district into a 56% white single-member House District.  Parker at 96 n. 37.  The 1981 plan also “packed” black voters in Hampton and Newport News into a single member legislative district that was 75% black instead of creating two majority-black districts in these two cities.   Parker at 99.

As recently as 1996, the United States Supreme Court was asked by one of the state’s two major political parties to exempt from preclearance requirements the charging of a fee to participate in its candidate nominating procedures that was the functional equivalent of a poll tax.  Morse v. Republican Party of Virginia, 517 U.S. 186 (1996).  The party did not contest that the fee had a potential for discrimination against minority voters, but argued it should be allowed to impose the fee without seeking preclearance because it was not “acting under authority” granted by the Commonwealth.  Morse, 517 U.S. at 195.  

The Supreme Court rejected the party’s argument and held:

The imposition by an established political party - that is to say, a party authorized by state law to determine the method of selecting its candidates for elective office and also authorized to have those candidates' names automatically appear atop the general election ballot - of a new prerequisite to voting for the party's nominees is subject to 5's preclearance requirement. 

Morse, 517 U.S. at 219. 

This unfinished history is what led Virginia to be a specific target of the Voting Rights Act in 1965,
 and it is why Virginia remains covered border to border to this day.  Morse, 517 U.S. at 193.  In this context, this Court should be exceptionally vigilant in reviewing the first apportionment of the state legislature in the 21st Century, and it should be particularly committed to ensuring that the 2001 plans are not used to continue this historical pattern of discrimination.  At the same time, however, this Court should not allow the Commonwealth’s

disturbing history to be used cynically to justify the drawing of lines that purport to address past discrimination while, in fact, assuring the continued marginalization of minority voters over the next decade and the illegal dilution of growing minority influence in districts neighboring and surrounding the current majority-minority districts that the 2001 redistricting plans go too far in trying to preserve.

Article 1, § 11 of the Virginia Constitution prohibits the Commonwealth from taking action that would abridge “the right to be free from any governmental discrimination on the basis of … race.”  This anti-discrimination clause has been interpreted to be “no broader than the equal protection clause of the Fourteenth Amendment to the Constitution of the United States.”  Archer and Johnson v. Mayes, 213 Va. 633, 194 S.E.2d 707 (1973) (refusing to read this clause as requiring the court to apply a more stringent standard in judging the automatic exclusion of women from juries under the state constitution than the rational basis test then used to judge sex discrimination claims under the federal equal protection clause).  The Circuit Court held that the state anti-discrimination clause “can be no less than the protection of the 14th Amendment; thus it is one and the same.”  Am. Mem. Op., App. 2819.  Accordingly, the Circuit Court relied correctly on federal cases interpreting the 14th Amendment, Shaw v. Reno, 509 U.S. 630 (1993) (Shaw I) and its progeny, to evaluate the state constitutional challenge to racial gerrymandering made in this case.

After setting forth the proper legal standard under which the constitutionality of the 2001 redistricting plans should be judged, the Circuit Court undertook a careful and very fact specific analysis of the evidence offered at trial and found based on the evidence that “all [six] of the Senate districts challenged on the basis of race were unconstitutionally gerrymandered” in violation of the state constitution, Am. Mem. Op., App.2817, and that thirteen of the seventeen challenged House districts also were racially drawn to include unnecessarily high numbers of minority voters.  Am. Mem. Op., App.2825-2836 and App. 2839.

A. The Circuit Court correctly determined that race was the predominant factor used in drawing the legislative districts.

The Circuit Court recognized that the Shaw I analysis begins with an evaluation of whether Plaintiffs met their burden to show that “race was the predominant factor” in drawing district lines.  Am. Mem. Op., App. 2814-16. Circumstantial or direct evidence may be relied upon to find that the legislature subordinated to racial considerations traditional race-neutral districting principles including compactness, contiguity, respect for political subdivisions or communities as defined by shared interests.  Miller, 515 U.S. at 916.

The Circuit Court carefully analyzed evidence regarding unnecessary changes in or abandonment of traditional districting principles, see, e.g., Am. Mem. Op., App. 2820, the shape and demographics of the challenged districts, Am. Mem. Op., App. 2810, 2811, 2818-20, 2828-35, and the nature of the data used to split precincts.  Am. Mem. Op., App. 2835-36.

The Circuit Court found that the evidence of predominance of race introduced in this case was  “strikingly equivalent” to the evidence introduced in Bush v. Vera, 517 U.S. 952 (1996)(Congressional plan rejected where “correlation between race and district boundaries is nearly perfect.”).  Am. Mem. Op., App. 2828.  It concluded correctly that Plaintiffs had met their burden of proving that race predominated in the process based on evidence, similar to that introduced in Moon v. Meadows, 952 F. Supp. 1141, 1148 (E.D. Va.)(three judge court), aff’d, 521 U.S. 1113 (1997), that showed “a general disregard for keeping regions and boundaries intact, the abandonment of the constitutional requirement of contiguous and compact territory, the excessive number of split cities and localities, and the inordinate use of split precincts [77% of which the court found were in the contested racially gerrymandered districts or their neighboring districts].”  Am. Mem. Op., App. 2836.  Taken together, the Court held correctly that this evidence combined to “illustrate forcefully the subordination of traditional redistricting principles to race.”  Am. Mem. Op., App. 2836; see also Am. Mem. Op., App. 2825.  Finally, the Circuit Court held correctly that the redistricting plans were not narrowly tailored to avoid minority retrogression.  Am. Mem. Op., App. 2825, 2836 and 2838.

1.
The legislature should not be allowed to use ex post facto redistricting criteria that unnecessarily change or abandon traditional districting principles as a pretext to justify race-based decision-making.

Traditional districting principles are required to be compromised, adjusted or set aside only where federal law specifically prevents them from being given full force and effect.  Growe, 507 U.S. at 34 (1993) (stating that “the Constitution

leaves with the States primary responsibility for apportionment of their federal congressional and state legislative districts”).

A state that subordinates its traditional “race-neutral districting principles, including but not limited to compactness, contiguity, respect for political subdivisions or communities defined by actual shared interests,” Miller, 515 U.S. at 916, to racial considerations triggers “strict scrutiny” of the resulting redistricting plan.  

Even where the state must take race into account in order to meet its obligations under federal law, a state that goes beyond what is “necessary” in disregarding these traditional principles violates the requirement that it take only those steps that are “narrowly tailored” to achieve compliance with the federal requirement.  See, Bush, 517 U.S. at 979 (opinion of O’Connor, J.)(“if a reasonably compact district can be created, nothing in § 2 requires the race-based creation of a district that is far from compact).

It is this Court’s job – a job for which it is clearly better suited than the federal courts -- to ensure that any decision by Virginia to deviate from traditional districting principles is necessary and carefully targeted to comply with actual rather than theoretical requirements imposed by federal law.  Shaw v. Hunt, 517 U.S. 899, 915 (1996).

The Attorney General seeks to rely upon the 2001 redistricting criteria to argue that race was not the predominant factor in drawing district lines.  These criteria were presented for the first time so late in the process that it is clear that they were developed ex post facto as a pretext to cover racial line drawing.  As proposed, the altered 2001 criteria included changes that abandoned completely more than a century’s reliance on the traditional districting principle of respect for political boundaries, incorporated a new water contiguity standard the trial court correctly held violated state constitutional requirements, and applied a rigid population standard in interpreting one man one vote requirements that unnecessarily limited flexibility in assigning voters to districts based on traditional principles.  See  discussion at pages 5 to 8, supra.

In the two majority-minority districts included among the six water connected districts, it is clear that the new water contiguity criterion was used to justify racial line drawing intended to concentrate disconnected and unrelated minority voters in the existing majority-minority districts and to diminish the growing minority political influence in neighboring districts.

For example, the evidence shows that a line down the James River was used to connect to House District 74 two precincts in the City of Hopewell that share no community of interest with other parts of the district other than their racial makeup.  Am. Mem. Op., App. 2829-30; Testimony of Julie Copeland, App. 846-47.

Similarly, in Senate District 2, water was used to connect minority voters in precincts on the south side of Hampton Roads with minority voters in Hampton and Newport News with whom they share no interests.  Am. Mem. Op., App.  2819-21.

In the case of House District 74, use of the river connection resulted in the state’s least compact district, App. 1970, with the state’s highest percentage of black voters, 59.7%, App. 1905, 1909, while in neighboring House District 62 that borders the 74th in the City of Hopewell the percentage of black voting age population fell by seven points in the 2001 plan as compared to the 1991 plan.  App. 1916.

Similarly, the evidence shows that the new stringent population equity criterion was a subterfuge for moving more minority voters than necessary into the existing majority-minority districts.  The Attorney General’s Office argued at trial that the design of House District 74 was to some extent forced by its “underpopulation” relative to the “ideal” size district necessary to meet federal equal population standards.  They said “underpopulation” forced the Commonwealth to add 4,400 voters to House District 74 because the 1991 configuration that did not include the Hopewell precincts was 6.4% under the ideal district size.  App. 1815.  They also said that the Commonwealth had to add 27,000 voters to Senate District 2 because it was 15% “underpopulated.”  App. 1817.  Similar arguments were made regarding other newly drawn House and Senate districts, for example, House District 80, App. 1816, Senate Districts 9, App. 1819 and Senate District 18, App. 1820.  In each case, many fewer black voters (and in some cases none) would have had to be reassigned if the legislature had used the accepted standard of +/-5% in judging deviations from the “ideal” district population.

The Attorney General’s expert witnesses all relied on the unnecessarily rigid definition of “ideal” in evaluating the compliance of the redistricting plans with traditional districting principles.  See, e. g., Testimony of Dr. David W. Peterson on compactness and racial composition of districts.  App. 1285-86 (the “range of variation [from the ideal] is pretty small”) and 1291 (“something had to be done to change the definition of that if the number of people was going to be brought up to target;” “all of the minority districts had below target populations”).

This was true even though the Attorney General’s expert witness regarding compactness and evaluation of redistricting criteria generally, Dr. Gerald L. Webster, testified that the stringent population standard used to draw the 2001 plans increased the difficulty of drawing district lines that meet traditional compactness standards.  App. 1221.  He also testified that the Virginia standard of allowing 2001 districts to deviate from the “ideal” district by no more than 2% was “much more stringent than would be the case nationwide.”  App. 1222. 

There is no compelling governmental interest served by the legislature’s use of a rigid +/-2% deviation to justify the districts in the 2001 plan.  The United States Supreme Court has expressly approved, as meeting any applicable federal constitutional standard, a Virginia redistricting plan that cited “maintaining the integrity of political subdivision lines” as the justification for an approximately 16% variation from “ideal” among House districts in its 1971 redistricting plan.  Mahan v. Howell, 410 U.S. 315, 329 (1973). 

This Court should not countenance the use of unnecessarily stringent -- and not constitutionally compelled -- standards for judging deviation from the “ideal” district for the stated purpose of achieving the goal of “one person, one vote” where the effect of using the unnecessarily stringent standard is to push aside other traditional state districting principles including compactness, respect for political boundaries or to justify piecing together non-contiguous territories in the name of population equity. The Court should be especially concerned about the voluntary use of such an unnecessarily rigid criterion where, as here, it was used after-the-fact to justify maximizing the number of minority voters that “must” be placed in the current majority-minority districts. 

The number and significance of the changes in the criteria and the timing of their introduction are powerful evidence that the legislature went beyond what was necessary in making changes to accommodate legitimate federal concerns, and that race, and not traditional districting principles, was the predominant factor in the drafting of the actual plans.

2.
Neither traditional districting principles nor partisan considerations explain the boundaries of the challenged districts.

The Attorney General argues in his opening brief (without citation to any evidence in the record) that “race and political identification correlate strongly” and seems to suggest that this explains away the apparent predominance of race as a factor in drawing the district lines in the 2001 redistricting plans.  Appellants’ Opening Brief at 37.  Testimony by Plaintiffs’ expert Dr. Allan J. Lichtman and accompanying exhibits demonstrates that district borders cannot be explained by reference to party rather than race.  Trial Testimony, App. 939-945, 954-961 and Exhibit 44, Table 1, App. 2012, Exhibit 44, Table 2, App. 2014.  Nor can the lines be explained by reference to other traditional districting principles such as respect for jurisdictional boundaries. Exhibit 45b, App. 2101-2110 (supplemental report refuting opinions of the Attorney General’s experts that reference to traditional districting principles rather than race could explain district borders).  

After evaluating all of the available evidence (including an assessment of racial composition versus voting patterns in influence districts and the use of split precincts), Dr. Lichtman opined:

My opinion is that these districts closely follow racial lines, the districts were drawn following racial lines, and none of the justifications presented by the state persuasively point to any other pattern of line drawing that could possibly explain the ways in which these lines follow racial concentrations.  It cannot be explained by county/municipal lines, the analysis of [preservation of district] core[s]. The preservation of existing districts shows just the opposite, that African-American districts were being treated differently than other districts. And the examination of the party hypothesis fails to sustain the notion that these districts were drawn with a blind eye to race and were drawn strictly on the basis of party.

App. 961-962.

The “notion” offered by the Attorney General that party predominated over race in line-drawing could only be based on using race as a proxy for party where no party data is available, for example in using Census bloc racial data to split precincts.  Such a “notion” is obviously based solely on illegal racial stereotyping rather than real data about “correlation” between party and race.  Miller, 517 U.S. at 920 (courts cannot accept as a defense to racial discrimination the very stereotype the law condemns).  The Circuit Court’s decision, based on unrefuted evidence and opinion testimony, to reject this argument should not be second-guessed by this Court.

This is particularly true where the Attorney General admitted using Census bloc level racial data in drawing district lines, including split precincts.  Dr. Jack Austin, a member of the staff of the Virginia Division of Legislative Services, a fact witness for the Attorney General at trial, testified that, during the 2001 redistricting cycle, the racial data used in drawing the redistricting plans was Census block level data while voting history information was only available at the precinct level.  App.  1187-88.  Moreover, he agreed that racial data available in 2001 was “more detailed than ever.”  App. 1171-72.  

It is clear from the record that the use of the more refined racial data resulted in unusually racially precise district lines and disproportionate numbers of split precincts along the borders between majority-minority and neighboring white districts.  The Circuit Court found that 77% of all split precincts in the House plan were located in the challenged districts or the neighboring districts.  Am. Mem. Op., App. 2835-36.  Among the examples or racially split precincts cited by the Court were:  i)  two precincts split racially along the boundary line between majority- minority district 95 and majority white district 94.; and ii) three precincts split along the boundary between majority-white district 91 and majority-minority district 92.  In each example, the resulting boundary between the districts carefully segregated the population of the districts with the resulting population on one side of the boundary being “heavily white” and population on the other side of the district line being “heavily black.”  Am. Mem. Op., App. 2832.  These results unequivocally demonstrate that race was the predominant factor in drawing these districts.

B.  
The Circuit Court correctly found that the Commonwealth failed to show that the 2001 redistricting plans were narrowly tailored to meet the Commonwealth’s interest in complying with the federal Voting Rights Act.

Once the Circuit Court found that Plaintiffs had established that race was the predominant consideration in drawing district lines, the burden shifted to the Attorney General to justify the use of race under the “strict scrutiny” standard.  To meet this exacting standard, the Attorney General needed to prove that the 2001 redistricting legislation is “narrowly tailored” to achieve a compelling governmental interest.  

The Circuit Court assumed that compliance with the non-retrogression requirements of § 5 of the Voting Rights Act, 42 U.S.C. § 1973(c)(2001), constituted a compelling governmental interest that actually influenced the legislature’s actions.  Citing applicable Supreme Court precedent, the Court correctly stated, however, that “nonretrogression is not a license for the state to do whatever it deems necessary to continue” the past electoral success of minority candidates.  It is a challenge to ensure that the “minority’s opportunity to elect representatives of its choice is not diminished, directly or indirectly by the State’s actions.”  Bush, 517 U.S. at 983.

The Circuit Court undertook an extensive examination of the evidence to determine whether the means chosen to serve the compelling interest in avoiding retrogression were “narrowly tailored” to accomplish the state’s purpose.  See, Moon, 952 F. Supp. at 1145 (applying Shaw I analysis to invalidate Virginia congressional district).

The Circuit Court carefully evaluated the evidence related to minority electoral success in the challenged districts, and found, applying a definition provided by the Attorney General’s expert, 
  that the state’s use of race in the service of its interest in non-retrogression was not “narrowly tailored” to meet this important objective.  Am. Mem. Op., App. 2817-2825 and App. 2825-36.  The Court held correctly that the evidence showed unnecessary “packing” of minority voters into existing majority-minority districts in both the House and Senate plans that “went beyond what was reasonably necessary to comply with Federal requirements.”  Am. Mem. Op., App. 2825, 2830, 2833, 2835-36.  These findings compelled the Court’s decision to set the redistricting plans aside under the anti-discrimination clause of the Virginia constitution.

The findings of the Circuit Court are based on credible, and largely unrefuted, evidence in the record that the minority voting populations in the seventeen majority-

minority districts exceeded the numbers necessary to assure minority voters a reasonable opportunity to elect the candidates of their choosing.  Plaintiffs’ expert, Dr. Lichtman testified that minority voting populations in House and Senate districts need not exceed 51% in order to avoid nonretrogression.  App. 256, App. 976, and App. 983, and that the report filed by the Attorney General’s expert Dr. Loewen supported his conclusions.  App. 993, 1004-1005.  In reaching this conclusion, Dr. Lichtman relied on data concerning the racial composition of the districts, Democratic performance, the behavior of white voters and used an ecological regression analysis of voting patterns (turnout patterns by race and voting patterns by race) identical to that used by the Attorney General’s expert, Dr. Loewen.  App. 962-963.

The Circuit Court’s finding that the redistricting plans were not narrowly tailored to meet the state’s interest in complying with the Voting Rights Act is supported by the fact that members of The Virginia Legislative Black Caucus introduced alternative redistricting plans that protected minority voters from retrogression without doing violence to traditional redistricting principles or concentrating more minority voters than necessary in the seventeen majority minority districts.  See, House Bill 2 (the Robinson Plan) and Senate Bill 4 (the Miller-Whipple Plan) introduced during the 2001 Special Session of the General Assembly and discussion at pages 9-10 supra.

The Robinson plan was more compact and more contiguous than the plan included in HB 1; the Robinson plan did not “pack” minorities into majority-minority districts; the Robinson plan used a more flexible population standard, 3.33% to +2.96% and did not split as many political subdivisions, communities of interest or precincts as HB 1.  App. 2749.  The Robinson plan did not tie disparate and unconnected minority communities together with narrow land bridges, rivers or large bodies of water.  One feature of the Robinson plan, not initially a feature of HB 1 as introduced, was a compact, multi-minority 49th district in Northern Virginia that included precincts in two jurisdictions, Arlington and Fairfax. See, Robinson Testimony Before the House Committee on Privileges and Elections, App.2305-2320.
The districts drawn in the Miller-Whipple Plan were more compact and more contiguous than the plan incorporated in SB 1.  See map of SB 4, App. 2772.  The Miller-Whipple plan did not “pack” minorities into majority-minority districts; and the Miller-Whipple plan did not split as many political subdivisions, communities of interest or precincts as SB 1.  The Miller-Whipple plan did not tie disparate and unconnected minority communities together with narrow land bridges, rivers or large bodies of water.

On Tuesday, April 10, 2001, the sponsors of HB 1 introduced revised plans.  One of the revisions was the creation of a non-compact, multi-minority 49th district in Northern Virginia that sprawled across three jurisdictions, hooking down into Alexandria to pick up several African American precincts.  App. 2749.  This proposal for the 49th, which was offered after the Robinson plan was 

introduced and all of the public hearings were complete, was less compact and included more minority voters than the Robinson alternative.

The existence of these reasonable alternative plans and the legislature’s failure to consider them seriously supports the Circuit Court’s holding that the Commonwealth failed to meet its burden of proving that the challenged 2001 redistricting plans were narrowly tailored to achieve the state’s compelling interest in avoiding retrogression prohibited by the federal Voting Rights Act.

CONCLUSION
For the reasons stated above, this Court should affirm the decision below.
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� A member of the VLBC, Jerrauld S. Jones, Jr., who had served in the House since 1988, resigned effective July 1, 2002 to accept a position as the head of the Virginia Department of Juvenile Justice.  A special election will be held to fill his vacant seat on August 6, 2002.


� Drawing the Line 2001: Redistricting in Virginia, Mary R. Spain, Senior Attorney (Volume 1, December 2000) at 2.


� This extraordinary delay in developing criteria to guide the drawing of the 2001 plans contrasted sharply with actions taken during the last redistricting cycle in 1991.  In 1991, the legislative committees discussed and formally adopted criteria for drawing the 1991 plans in February during the regular session of the General Assembly.  This was well in advance of the special redistricting session and in time for the public to review and comment on the criteria before any plans were presented.  See Legislative History of 1991 House Plan, App. 2235-2245; and Legislative History of 1991 Senate Plan, App. 2246-2255.


� As members of this Court know, Eileen Olds is an African American woman who in 1995 became the first woman and first African American elected by the General Assembly to serve as a judge in the City of Chesapeake.  “A New Benchmark for City’s Courts:  Eileen Anita Olds, Her Appointment is a Long Time Coming for A City That Has Never Had a Black or Female Judge, Virginian Pilot, March 26, 1995 at Chesapeake Clipper page 11.


� Table 8:  Black Mayors of Cities with 50,000 Population, 2001; Bostis, David A. Black Elected Officials: A Statistical Summary, 2000 (Joint Center for Political and Economic Studies 2002).


�Even if the Court is still inclined to attach weight to Dr. Loewen’s testimony, the weight of the evidence overwhelmingly supports Plaintiffs’ claims.  Dr. Loewen’s evaluation of the factual predicate for the racial gerrymandering claims mirrors that of Plaintiffs’ expert:: "We conclude, for African American voters to have a tossup chance, they must be 50.3 % of the VAP at a minimum ... In conclusion, I would suggest that districts between 50.3% and 63% black in VAP, depending on their specific election histories, would provide black communities with reasonable opportunities to elect candidates of their choice."  App.2154.  See also, Dr. Lichtman’s analysis of Dr. Loewen’s findings in his trial testimony at App. 991 and 1003.  


� Paragraph II D, Senate Committee on Privileges and Elections, Resolution No. 1, adopted February 22, 1991; Paragraph II D, House Committee on Privileges and Elections, Resolution No. 1, adopted February 23, 1991, cited in Jamerson 244 Va. at 511-12, 423 S.E.2d at 183.


� “[F]ear of large numbers of Negro women voters” fueled opposition to the women’s suffrage amendment which was “decisively rejected” by the General Assembly.  Robert K. Gooch, Introduction, “Report of the Subcommittee for a Study of Constitutional Provisions Concerning Voting in Virginia,” The Poll Tax in Virginia Suffrage History:  A Premature Proposal for Reform (1941) (Institute of Government, University of Virginia 1969) at 5.


� In terms reminiscent of the complaint in this case, then United States Attorney General William Bradford Reynolds complained to then Virginia Attorney General, Gerald L. Baliles, that the redistricting legislation packed “most of the concentrated black population in Hampton and Newport News into one 75% district, a level which appears to be well in excess of that necessary to give black voters a fair opportunity to elect a candidate of their choice, while the remainder of the black concentration is divided among three other districts, all of which have substantial white majorities.”  Section 5 objection letter from Reynolds to Baliles, 12 March 1982 quoted and cited in Parker at 99 n.41.


� Virginia was one of only seven states determined in 1965 to be covered in their entirety by § 5 of the Voting Rights Act.  30 Fed. Reg. 9897 (1965); Morse, 517 U.S. at 193 n.6.


�The North Carolina Supreme Court recently applied the correct understanding of the federal preemption doctrine (misstated by the Attorney General throughout his entire opening brief) in rejecting an argument that the state’s traditional “whole counties provision” is voided or completely superceded by the operation of the federal Voting Rights Act.  Stephenson, et al v. Barlett, et al, __ N.C. __, __ S.E.2d ___ (No. 94PA02, 30 April 2002):





The test of whether both federal and state regulations may operate, or the state regulation must give way, is whether both regulations can be enforced without impairing the federal superintendence of the field . . . .”  Florida Lime & Avocado Growers, Inc. v. Paul, 373 U.S. 132, 142, 10 L. Ed. 2d 248, 256-57 (1963) (noting that where federal and state law both operate, a “coexistence” is formed).  Because Congress has not preempted the entire field of state legislative redistricting and reapportionment, state provisions in this area of law not otherwise superseded by federal law must be accorded full force and effect.  See Growe, 507 U.S. at 34, 122 L. Ed. 2d at 400; see also Chapman, 420 U.S. at 27, 42 L. Ed. 2d at 785; Reynolds, 377 U.S. at 586, 12 L. Ed. 2d at 541.


� In Bush, the Supreme Court highlighted the fact that the racial data available and used by Texas in drawing the challenged redistricting plan was more refined than the data on past voting history.  517 U.S. at 961-62.  The racial data was available at the Census bloc level and voting history was only available at the precinct level.  Id. at 961.  The use of this more refined racial data by Texas to split precincts was considered persuasive evidence that “racial criteria predominated over other districting criteria in determining the district’s boundaries.”  Id. at 970-71.  Similar findings were used by the federal court to invalidate Virginia’s congressional redistricting plan in 1997.  Moon, 952 F. Supp. at 1147 n.6.


�  The evidence shows that both Plaintiffs’ and Commonwealth’s experts agreed on the standard to be applied.  Each confirmed that the percentage of minority voters in a district need not exceed roughly 51% to offer a reasonable opportunity for such voters to elect a candidate of their choosing.  See, Testimony of Dr. Allan J. Lichtman at App. 975-976, 983, 991 and 1003.


� The VLBC disagrees with the trial court’s conclusion that House District 49, as drawn in the amendments offered to HB1, was not racially gerrymandered.  Am. Mem. Op. at 2826. The alternative map of the district offered in the Robinson plan demonstrated that this district could be drawn without hooking down to scoop up African American voters in the City of Alexandria who shared no community of interest with the other minority voters in Fairfax and Arlington Counties. Moreover, it showed that a majority-minority district could be drawn without crossing the boundaries of three political jurisdictions and subordinating the interests of the small fraction of voters from Alexandria City to the political will of the overwhelming majority of voters from two county jurisdictions.  Contrary to the Circuit Court’s finding, the VLBC agrees with the voters of the Cora Kelly and Mount Vernon precincts in Alexandria who testified against their inclusion in House District 49 that the design of the district incorporated in the final plan elevated the race and ethnicity of the voters in the district needlessly and improperly over the traditional districting principles of respect for political boundaries and regard for communities of interest.  App.  2278-2286
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